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FOREWORD 


It was with great pleasure that I acceded to the request of 
my old friend Prof. Sohrab R. Davar’s son Rustom and 
daughter Khorshed to write a foreword to this book. Although 
this is the first book written by the authors, I have no 
hesitation in recommending it as both of them have had 
considerable experience in revising and editing their father’s 
w’ell-knovTi books on law and commerce. 

This book has been written to meet the requirements of a 
new examination paper, viz. ‘‘ General Principles of Indian 
Law ” recently introduced in the syllabus of the Corporation 
of Certified Secretaries of London. It is necessary that not 
only the students studsdng for that examination but every 
intelligent citizen of India should have a knowledge of the 
topics covered by this book. The maxim * Ignorantia juris non 
excusat ’—ignorance of law is no excuse—applies to layman 
and lawyer alike, and although it is not possible for a layman 
to learn every branch of law, he ought to make himself 
acquainted with the general principles of the law of his own 
country. This book will give him the necessary general 
knowledge in a simple and lucid style. The sources of Indian 
law, the provisions of the new constitution of India, the law¬ 
making authorities in his own country, the different categories 
of Courts and their respective jurisdictions, the trial of actions 
and the execution of decrees and orders of various Courts, 
the liability of a master for the acts of his servant, of a 
husband for the acts of his wife, the liability for keeping 
dangerous animals, the right of a man to enjoy undisturbed 
his own property and reputation, these and many other useful 
topics are dealt with in this book. 

This book will therefore be of great use to Secretaries of 
companies and public bodies, to shareholders and business¬ 
men. The student of law as well as the layman will find much 
in this book that is both instructive as well as interesting. 


Bombay 
Novembeb 1950 


J. B. KANGA 




PREFACE 


“ Every branch of knowledge has a techniczd aspect which 
is the province of the expert, but it has also general principles, 
which every educated person should know.” 

—Lord Macmillan 

A knowledge of the outline of law is essential in order to 
understand the principles of law underlying the ordinary day- 
to-day business transactions. Businessmen and company 
secretaries often in the course of their daily affairs are faced 
with problems which for their solution require a grasp of the 
general principles of law. Once the foundation is laid by 
understanding the general principles of law, the task of 
assimilating the details becomes easy. 

Professional examination bodies such as the English Insti¬ 
tute of Bankers, the Corporation of Certified Secretaries 
(London), the Chartered Institute of Secretaries (London), 
etc., have recognised the need for having a paper containing 
questions on the general principles of law. From June 1950 
a special paper on the General Principles of Indian Law has 
been introduced in the Intermediate Examination of the 
Corporation of Certified Secretaries. The topics generally 
covered by such a paper are: — 

“ The sources of Indian Law; the law making authorities, 
Central and Provincial, in Lidia; judicial precedent and 
custom; delegated legislation. 

The various categories of Civil Courts in India, their 
jurisdictions and the method by which decrees and orders 
of Civil Courts and the awards of arbitrators can be 
enforced. 

The main principles of the law of torts. 

The main principles of the law codified in the Indian 
Acts dealing with Contract, Sale of Goods, Negotiable 
Ihstriiments.” 

As there was no Indian book on the subject, the topics 
covered by this paper were only to be foimd scattered among 
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various books. There was therefore an urgent need for a 
book which could bring together ail these different topics. In 
resporrse to requests from the heads of various institutions and 
students we have ventuied on the task. 

In this book we have tried to meet the requirements of the 
students. V7e have also borne in mind the fact that tbic book 
should prove to be of some use not only to students but also 
to aU those desirous of obtaining some knowledge of the 
general principles of law. In this book we have not dealt 
vinth the law of contract, sale of goods or negotiable instru¬ 
ments as these subjects have been thoroughly dealt with in 
the Elements of Indian Mercantile Law by Prof, Sohrab R. 
Davar. 

In conclusion we would like to thank Mr. D. P. Madon, 
B,A.. LL.B., Advocate fO.S.), for his valuable suggestions and 
assistance in the "writing of this book. 

A\AR S LJOLLEGi: OF UOM.UERCE, 

51. Espianabe Road. 

Bombay. 

November 1950 


RUSTOM S. DAVAR 
EZHORSBED D. P. MADON 
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CHAPTER I 


THE SOURCES OF INDIAN LAW 

What is Law ? 

Law in its widest sense has been defined as a rule which ^ 
should conform to a prescribed course of action, e.g. the law„of_ 
Nature, the law of Science, Moral or Natural law, the law of 
Nations or International law and the law of the State or what 
is known as Civil law. 

> 

It is obvious that a rule, is useless unless it can be enforced. 

— ^ ***** * 

The instrument with \vhich any law is enforced is known as 
sanction. For example, public opinion or ridicule or contempt 
is the sanction by which society enforces the rules of morality. 
International law is enforced partly by international opinion 
and partly by threat of w’^ar. Civil law is enforced in Law 
Co^ts by ^gal processes. 

The term “ Law ” in its strictest sense is applied to Civil 
law or the law of the State, the law which is administered and 
enforced in Law Courts. 


Sources of Indian Law. 

The Law as administered in India today is derived from 
various sources. Its origin is to be found in the checkered 
history of the country. The British imposed their own laws 
upon the inhabitants of India in several matters. However, 
dealing mainly with personal or private relationships, they 
applied the personal law of the parties. A detailed historical 
treatment of the subject is outside the scope of a book dealing 
with the general principles of Indian law. 

The main sources of Indian law are: — 

I. English law, 

H. Acts of the Legislature, 
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III, Custom, 

IV. Personal law of the parties, e.g. Hindu and 
IVIahomedan law, and 

V, Judicial decisions. 

I. ENGLISH LAW 

An important source of Indian law is English law. English 
law can conveniently be divided into three categories, 
namely: — 

(i) Common law, 

(ii) Equity, and 

(iii) Statute law. 

(i) The Common law of England.—^Before the invasion of 
England by William the Conqueror, England was comparative¬ 
ly a primitive coirntry. Travel and other means of communi¬ 
cation were very difficult and different customs and even 
difiEerent modes of dress and speech prevailed in different parts 
of the country. There was no law which could be said to be 
common throughout England. After the Norman Conquest 
a strong cenhal government came into being and this led to 
the rapid growth of a imiform system of law which was com¬ 
mon to the whole country. Thus the term “ Common Law ” 
in its original sense was used by English lawyers to mean that 
part of the law which applied throughout the coimtry as 
opposed to the different local custonis and usages which 
applied only in particular areas. The introduction of the 
circuit system, a system whereby judges went round the 
country ad minis tering justice, helped this process of unifica¬ 
tion of laws. This process brought into being Common Law, 
not by imposing a new and imiform system of law on the 
people but by moulding into one common shape the different 
local customs and usages. Not all branches of Common Law, 
however, owe their origin to local customs, for example, the 
law of propMty is derived from the system of feudal tenures 
which William the Conqueror introduced into En glan d. In 
course of time by about the middle of the thirteenth century 
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Co 2 iir*on Law came to be administered in three separate 
Courts, viz. the Courts of King's Bench, Common Pleas and 
Exchequer. 

E quity .—The term equity in its widest sense means 
natural jusHce, but in its technical or narrow sense it means 
those principles of natural justice and good conscience which 
were administered in the Chancery Courts. 

The Common Law Courts merely declared and enforced the 
customs of the realm and the Acts passed by Parliament. How¬ 
ever great the hardship to the claimant they could not and did 
not deal with matters which were outside the scope of the 
law administered by them. The common law was rigid and 
narrow^. There were many wrongs for which no common law 
action could be brought and in many cases where a right was 
recogmsed by law, the Common Law Courts had no means 
by which they could compel the wrong-doer to carry out the 
orders of the Court. Thus in many cases the common law 
did not recognise rights or did not provide an adequate remedy 
and its procedure was often defective. 

As a result, a practice developed of petititHiing the King in 
Council to exercise his extraordinary judicial powers known 
as the King’s Prerogative. The King in turn referred such 
petitions to the ‘‘ Keeper of his Conscience ”, the Lord Chan¬ 
cellor, who was also a priest. The Chancellor’s powers were 
rather vague and the conception of conscience naturally varied 
with each succeeding Chancellor “ even as his foot ”. As the 
number of these petitions increased a Court of Chancery was 
brought into being independent of the King and his Council. 
This Court of Chancery administered a set of principles based 
on justice, equity and good conscience. Equity as adminis¬ 
tered by the Court of Chancery supplemented the Common 
Law. It enforced new rights unknown to the Common Law, 
for example, uses and trusts. It brought into being new 
remedies for the enforcement of Common Law rights, for 
example, specific performance of contracts, injunctions to 
prevent or restrain an injury, the appointment of a receiver of 
property to prevent a defendant from destroying or parting 
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With the same during the pendency of an action and in order¬ 
ing accounts to be taken. It intervened to supply defects of 
common law procedure and thus brought into being new pro¬ 
cedure, for example, ordering discovery of documents and 
ordering evidence to be taken de hene esse when a witness was 
not available to give evidence at the hearing of the action on 
account of ill health or old age or absence from England. 

For some centuries these two distinct systems of justice 
continued to be administered in two independent Courts. As 
neither the Common Law Courts nor the Chancery Courts 
had power to grant complete rehef, parties had often to go 
from one Court to the other. For example, the Common Law 
Courts had no power to order specific performance of a con¬ 
tract, i.e. the party who committed a breach of contract could 
not be ordered to carry out his promise but could only be 
ordered to pay damages; while the Equity Courts had no 
power to award damages though they could, in a proper case, 
order specific performance. In some cases the Equity Courts 
granted an injunction to prevent the enforcement of a judg¬ 
ment of the Common Law Courts on the ground that the judg¬ 
ment had been obtained unfairly. 

These anomalies at last led to the passing of the Judicature 
Acts of 1873 and 1875 and these two different systems were 
finally brought together under one administration. One Sup¬ 
reme Court of Judicature was established administering both 
Law and Equity. The Supreme Coinrt was divided into the High 
Court of Justice and the Court of Appeal. The High Court 
in turn was divided into the King’s Bench Division, the Chan¬ 
cery Division and the Probate, Divorce and Admiralty Divi¬ 
sions. These divisions of the High Court are made for the sake 
of convenience only and although, for example, the King’s 
Bench Division deals mainly with matters which were for¬ 
merly within the Jurisdiction of the Common Law Courts, and 
the Chancery Division with equitable matters, yet each divi¬ 
sion has the right to give effect to both equitable as well as 
legal rights, obligations and defences, so that all matters may 
be completely and finally determined without a multiplication 
of proceedings. The Judicature Acts have also provided that 
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v^'liere in xhe same matter, there is a conflict between legal and 
eqmtj' rules, equity should prevail. 

(iii) Statute Law.—The term Statute Law refers to the 
Law made by Parliament. All Acts of Parliament are 
recorded in its Statute Book and thus Statute Law is called 
“ ivTicten ” Law whereas Common Law is called unwtritten ” 
law because it is not oScially Mtritten down anywhere in parti¬ 
cular but is to be found scattered among judicial decisions. 

As Parliament is the supreme law making authority, Statute 
Law prevails over both Equity and Common Law in case of 
any conflict. 

Many of the rules of Common Law as well as of the Princi¬ 
ples of Equity have found their way into the Statute Book, 
having been codified from time to time. 

In India the first Courts to be established by the English 
were the Alayor’s Courts in the three great Presidency towns 
of Bombay- Calcutta and Madras. This was in the eighteenth 
century. The charters establishing these Courts introduced 
into their jurisdiction English Common Law and Statute Law 
in force at the time so far as they were applicable to Indian 
circumstances. The Mayor's Courts were superseded some 
time later by the Supreme Courts. The charters of these 
Supreme Courts contained similar provisions with regard to 
their jxirisdiction. The Supreme Court charters also applied 
the English Law not in its entirety but “ as nearly as the 
circumstances of the place and of the inhabitants admit ” 
lAdvocate-General of Bengal v. Surnomoyer Dossee, (1864) 

9 M.IA. 387]. 

The High Courts Act, 1881, abolished the Supreme Courts 
and authorized the Crown to establish in their place High 
Courts by Letters Patent. By the Letters Patent of the High 
Courts of Bombay, Calcutta and Madras, the jurisdiction to 
administer Common Law was continued with respect to the 
exercise of the ordinary original civil jurisdiction of these 
Courts as opposed to their appellate jurisdiction, i.e. jurisdic¬ 
tion to hear appeals from judgments and decrees of Mofussil 
Courts. 
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There is no express provision for the administration of Com¬ 
mon Law as regards other Courts in British India. They have 
been established mostly by local Acts each of such Acts con¬ 
taining a provision which requires these Courts in the absence 
of any specific enactment or usage applicable to the case, to 
act according to “ equity and good conscience The expres¬ 
sion has been held by the Judicial Committee of the Privy 
Council to mean the rules of English law so far as they are 
applicable to Indian society and circumstances {Waghela v. 
Sheikh Masludin, (1887) 14 I.A. 89, 96]. Thus the Statute of 
Mortmain which imposed restrictions on conveyance of land 
to charity has been held not to extend to India [The Mayor of 
Lyons v. The East India Co., (1836) 1 M.I.A. 175]. Similarly, 
the rule of Common Law known as the Rule in Shelley’s case 
by which when an estate is transferred to “ A and his heirs ”, 
A takes the property absolutely without his heirs taking any 
interest in it directly, has been held not to apply to Parsis 
IMithihai v. Limji, (1881) 5 Bom. 506]. 

II. ACTS OF THE LEGISLATURE 

In India most branches of law have been by now codified 
or consolidated into different Acts of the Legislature; for 
example, the Indian Contract Act, 1872, the Indian Companies 
Act, 1913, the Negotiable Instruments Act, 1881, the Indian 
Sale of Goods Act, 1930, and the Indian Penal Code. 

An Act may be an Act of the Central Legislature (or as it 
is now called under the new Constitution of India, the Parlia¬ 
ment) , in which case it applies to the whole of India or it may 
be an Act of a Provincial Legislature (or as it is now called 
under the new Constitution of India, State Legislature). An 
Act of a Provincial or State Legislature applies only to that 
particular Province or State. This topic is more fully dealt 
with later in this book. Instances of Acts of the Provincial 
Legislatures are the Bombay Sales Tax Act, 1946, the Bombay 
Agricultural Debtors’ Relief Act, 1947, the Madras Co¬ 
operative Societies Act, 1932, and the Bengal Tenancy Act, 
1885. 
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111. CUSTOM 

Sir John Sairnond in his book on “ Jurisprudence ” has given 
the following as one of the reasons for attributing to custom 
the force of lavjf: — 

“ Custom is the embodiment of those principles which 
have commended themselves to the national conscience as 
principles of truth, justice and public utility. The fact that 
any rule has already the sanction of custom, raises a pre¬ 
sumption that it deserves to obtain the sanction of law also.” 
Custom may generally be divided into two kinds, viz., 

(A) Legal custom ; and 

(B) Conventional custom or usage. 

(A) A Legal Custom is one w'hich possesses the force of law 
and is binding on the parties whether they have agreed to be 
so bound or not. 

A legal custom may be either 

(1) a local custom ; or one which applies only to a parti¬ 
cular locality ; 

(2) caste custom; or one which applies only to a parti- 
ctilar caste; 

(3) family custom or one which applies only to a parti¬ 
cular family ; and 

(4) universal custom, or one which applies throughout 
the land. 

In order that a custom should be valid at law and have 
binding effect it must conform to certain requirements. The 
essentials of a valid custom may be briefly summarised as fol¬ 
lows : — 

(1) It must be ancient, i.e. it must have existed for so long a 
time that “ the memory of man nmneth not to the con¬ 
trary In English law by a legal fiction the memory 
of man is supposed to reach as far back as the reign 
of Richard I. In India there is no such time limit. 

(2) It must be certain and not ambiguous. 
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(3) It must be reasonable. 

(4) It must not be opposed to morality or public policy. 

(5) It must not be expressly forbidden by legislation. 

(6) It must be invariable and continuous. 

Custom is also one of the sources of Hindu law and is of 
three kinds, viz., 

(1) Local custom, 

(2) Class Custom, and 

(3) Family custom. 

‘‘ Under the Hindu System of law, a clear proof of usage will 
outweigh the wwitten text of the law ” [Collector of Madura v. 
Moottoo Ramalinga, (1868) 12 M.I.A. 397, 436]. The phrase, 
“ text of the law ” here means a rule of law laid down by the 
ancient Hindu law-givers such as Manu and does not refer 
to a rule of law laid down by an Act of the legislature. 

In Ramalakshmi v. Sivanantha, [(1872) 14 M.I.A. 570] the 
Judicial Committee observed : — 

“ Their Lordships are fully sensible of the importance and 
justice of giving effect to long-established usage existing in 
particular districts and families in India, but it is of the 
essence of special usages, modifying the ordinary law of suc¬ 
cession, that they should be ancient and invariable ; and it 
is further essential that they should be established to be so 
by clear and unambiguous evidence. It is only by means 
of such evidence that the Courts can be assured of their 
existence, and that they possess the conditions of antiquity 
and certainty on which alone their legal title to recognition 
depends.” 

The onus or burden of proof would naturally rest upon the 
person who assects the existence of a custom. For example, 
Hindu fa m ilies are admittedly governed by Hindu law and if 
the members of such a family wish to set up a custom in dero¬ 
gation of the Hindu law the burden of proof would lie upon 
such members to prove the custom. Family custom may be 
discontinued in which case the members would be bound by 
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the oi'dinary law. The position of local custom is different, as 
it, being “ lex loci that is, law of the land, is binding on all 
those who reside within the local limits in which such custom 
prevails. 

(B) A Conventional Custom (or usage) is one which is 
binding because the parties concerned have agreed to be so 
bound. The Law Merchant or Lex Mercatoria is based to a 
great extent on conventional customs or usages of merchants 
and traders. With the progress of trade and commerce a collec¬ 
tion of legal principles grew up in England having their foun¬ 
dation in the customs and practices of merchants. In the 
Middle Ages each class of merchants or artisans had its own 
guild or union, some of them weilding considerable influence. 
In those days these usages were ascertained and enforced by 
guild councils and at courts held at fairs where much of inter¬ 
national trade in those days was carried on. In course of time 
the Courts of law came to recognize these usages and even¬ 
tually they became part of the Common law of England. Lex 
Mercatoria is, however, not entirely derived from the practices 
and usages of English merchants. A part of it owes its origin 
to the practices and usages of maritime trade prevailing in the 
leading cities of Southern Europe at different periods of his¬ 
tory. A part of it was adopted from Roman law and from 
foreign treatises. 

In the beginning the judges were reluctant to recognize 
foreign usages and customs but later a broader outlook deve¬ 
loped. Lord Holt was one of the first judges to recognize the 
customs and practices of Continental merchants though to a 
limited extent- For example, he refused to recognize the 
mercantile custom as to negotiability of promissory notes 
whereby the transferee for value took the note free from any 
defects in the title of his transferor provided he had no know¬ 
ledge of such defect. This decision of Lord Holt resulted in 
great inconvenience to merchants and finally led to the passing 
of an Act of Parliament (Statute 3 & 4, Anne, ch. 9) whereby 
promissory notes were made negotiable as well as payable to 
bearer. During the 17th and 18th centuries the Law Mer¬ 
chant was gradually absorbed into the Common law and 
became part of it, due greatly to the judgments of two great 
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judges, Lord Mansfield known as the father of Mercantile law 
and Lord EUenborough. Chief Justice Lord Mansfield was 
an enlightened man, able to read and write foreign languages 
and thus had the advantage of knowing the works on law by 
Continental authors of different periods with the result that 
he was able to appreciate the homogeneity and inter-depen¬ 
dence between the usages and practices of English and Con- 
tmental merchants. 

The exact historical and legal position of the Law Merchant 
in English law has been explained by Chief Justice Cockburn 
in a classic judgment, Goodvnn v. RohartSf (1875) LJIt. 10 
Ex. 337. He observed “The Law Merchant ... is neither 
more nor less than the usages of merchants and traders in the 
different departments of trade, ratified by the decisions of 
Courts of Law, which, upon such usages being proved before 
them, have adopted them as settled law with a view to the 
interests of trade and the public convenience, the Court pro¬ 
ceeding herein on the well-known principles of law that, with 
reference to transactions in the different departments of trade. 
Courts of Law, in giving effect to the contracts and dealings 
of the parties, will assume that the latter have d^t with one 
another on the footing of any custom or usage prevailing 
generally in the particular department. By this process, what 
before was usage only, imsanctioned by legal decision, has 
become engraft^ upon, or incorporated into, the Common 
Law, and may be said to form part of it.” 

The Law Merchant is not a fixed and stereotyped body of 
law incapable of expanding. It is an ever-growing body of 
law modifying itself with certain limitations according to the 
changing world of trade and commerce. In the Law Merchant 
usage in order to be recognized need not be ancient. It is suffi¬ 
cient if it is general. Parts of the Law M^chant have been 
codified in England, for example, the Sale of Goods Act, 1893, 
and the Bills of Exchange Act, 1882. 

In India also the greater part of the Law Merchant is codi¬ 
fied. for example, the Indian Sale of Goods Act, 1930, and the 
Negotiable Instruments Act, 1882. Where, however, there is 
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some doubt as to the interpretation of any provision of these 
Acts or where certain branches of the Law Merchant have not 
been codified the Courts look to English decisions on the point 
for guidance. 

The Indian Contract Act, 1872, is not an all-embracing Act 
as it only purports to “ define and amend certain parts of the 
law relating to contracts The principles laid down in the 
Contract Act were introduced after careful considera¬ 
tion of the special and peculiar conditions applicable to India. 
The Indian Contract Act expressly provides that the Act s h al l 
not affect any usage or custom of trade or any incident of any 
contract not inconsistent with the provisions of the Contract 
Act. Thus usages and customs will naturally be considered in 
deciding cases even imder the Indian Contract Act. Similarly, 
the Indian Negotiable Instruments Act consists to a very great 
extent of the codification of usages which previously existed 
as the Law Merchant and which have now been reduced into 
a form of a statute or Act. 

Thus a custom, before it is embodied in an Act, goes through 
certain stages. In the beginning such usage is treated as a 
question of fact which has to be specially pleaded and proved 
to the satisfaction of the Court. When such usage is suffi¬ 
ciently established by precedents in the form of earlier deci¬ 
sions, the Courts take judicial notice of such custom and it 
does not require to be proved. Eventually such a custom may 
find its place in a particular Act or statute. Thus with the 
growth of the legal system the importance of custom as a 
source of law naturally diminishes. 

IV. PERSONAL LAW OF THE PARTIES 

The Courts are required by several old Regulations to apply 
in tibe trial of suits the personal law of the parties where the 
point at issue is not covered by any Act or usage or custom. 
In the case of Hindus their personal law is to be found in : — 

(1) The " Sruti " which includes the foxir vedas. 

(2) The " Smriti ” which are recollections handed down by 
the Rishis or ancient sages of the teachings and pre- 
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cepts of God, and commentaries written by various 
ancient authors on these “ Smriti There are three 
principal Smrities, viz, the codes of Manu, Yajnavalkya 
and Narada. 

Hindus are governed by their personal law as modified by 
Statute law and custom in all matters relating to inheritance, 
succession, marriage, adoption, coparcenary, partition of joint 
family property, pious obligation of sons to pay their father’s 
debts, guardianship, maintenance and religious and charitable 
endowments. 

In the case of Mahomedans their personal law is to be found 
in: — 

(1) The Koran. 

(2) The actions, precepts and sayings of the Prophet 
Mahomed which though not written down during his 
life-time were preserved by tradition and handed down 
by authorized persons. These are known as Hadis, 

(3) Ijmas, i.e. a concurrence of opinion of the companions 
of the Prophet and his disciples. 

(4) Kiyas or reasoning by analogy. These are analogical 
deductions derived from a comparison of the Koran, 
Hadis and Ijmas when none of these three apply to a 
particular case. 

(5) Digests and Commentaries on Mahomedan law, the 
most important and famous of them being the_^ Hedaya 
which was composed in the 12th century and the Fatawa 
Alamgiri which was compiled by co mman d of the Mogul 
Emperor Aurangzeb Alamgiri. 

Mahomedans are governed by their personal law as modi¬ 
fied by statute law and custom in all matters relating to 
inheritance, succession, wills, legacies, ma rriage, dower, 
divorce, gifts, Wakfs (i.e. a charitable trust created by a 
Mahomedan according to rules of Mahomedan law), guardian- 
daip and pre-emption. 

In the absence of any rule of statute law or custom or per¬ 
sonal law the courts apply to the decision of a case what is 
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known as “ justice, equity and gocwi conscience The Judi¬ 
cial Conunittee of the Privy Council in Waghela v. Sheik 
Maslvddin, [ (1887) 14 I.A. 89, 96] has observed that justice, 
equity and good conscience mean the rules of English law in 
so far as they are applicable to Indian society and circum¬ 
stances. 

V. JUDICIAL DECISIONS OR JUDICIAL PRECEDENTS 

Judicial decisions are a source of law because they operate 
as precedents (subject to certain qualifications) in cases aris¬ 
ing thereafter on points of law by them. 

In a Court of I^aw the two ts^es of questions that arise for 
determination by the Court are ; (1) questions of fact and 
(2) questions of law. Questions of fact are determined by 
going through the oral and documentary evidence produced 
before the Court. In the case of a question of law, it is the 
duty of the Court to ascertain the exact position of the law on 
the particular question after hearing counsel on both sides. 
Once the question of law has been judicially determined the 
decision on that particular point of law becomes a judicial pre¬ 
cedent and the Courts subordinate to the Court laying down 
such law are in future bound to follow it. The Common Law 
of England has been created by the decisions of English judges 
from time to time. A judicial precedent in England is a source 
of law and not merely evidence of it and always speaks with 
authority. Judgments of the Judicial Committee of the Privy 
Council when sitting as the final Court of appeal from the 
Indian Courts as well as judgments of the Federal Court are 
binding on all High Courts in India. A High Court as well as 
Courts subordinate to such High Court are bound by Pull 
Bgcwdi decisions.as well as by decisions of such High Court 
sitting as a Court of appeal. One High Court, however, is not 
bound by the judgment of another High Court and th^judge 
in such a case is not bound to follow the decision of another 
High Court although in practice he generally takes such a 
decision also into consideration. 

Precedents may be divided generally into two groups: (1) 
Declaratory Precedents and (2) Original Precedents. A decla- 
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ratory precedent is merd[y the evidence of the old law, i.e. it 
is the application of a rule of law which already exists. 
Original precedents create new law and apply it and are, 
although fewer in number, of greater importance. The legal 
authority of both these types of precedents is the same. 

Precedents may be further subdivided into two classes : (1) 
Authoritative Precedents and (2) Persuasive Precedents. An 
“ authoritative ” precedent is one which the Courts are bound 
to follow whether the judge concerned approves of it or not. 
A “ persuasive ” precedent is one which is not binding on the 
judge concerned- He is imder no obligation to follow it but 
may consider it, giving it such weight as he feels it deserves. 
Decisions of superior Courts are recognized to be authorita¬ 
tive precedents. Foreign judgments, decisions of other High 
Courts, obiter dicta are examples of persuasive precedents. In 
a particular case the judge in his judgment may have gone 
beyond the occasion of the particular case and may have 
made observations and have laid down a rule which was 
unnecessary for deciding the case before him. Such dicta is 
known as “obiter dicta Obiter dicta of the highest Court of 
the land, for example, the Privy Council, the Federal Court 
and now the Supreme Court, are to be treated with the great¬ 
est respect by subordinate Courts. 

Authoritative precedents may be subdivided into (1) 
absolute, or (2) conditional, in the former case such a pre¬ 
cedent is absolutely binding and has to be followed even 
though it may seem to the judge to be erroneous or unreasona¬ 
ble, whereas in case of the latter type possessing merely con¬ 
ditional authority the Court has a limited power of 
disregarding it, i.e. the judge may disregard it where he feels 
that it is clearly and seriously ecroneous and that its rever¬ 
sion is necessary in the interest of justice. For example, the 
House of Lords is absolutely bound by its own decision and 
every Court is bound by the decision of its superior Courts. 

A conditional authoritative precedent may be disregarded 
by the Court where in its opinion such decision is a wrong 
decd^on being contrary to law or contrary to reason. If, how¬ 
ever, the law on a particular point is already settled the duty 
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of the judge is to apply it and not to create a new law. Lord 
Eldon observed : It is better that the law should be certain 

than that every judge should speculate upon improvements in 
it.” 

The disregard of a precedent may be again done in 
two ways viz. (1) the Coizrt may overrule it or (2) may merely 
refuse to follow it. Overruling can only be done by superior 
Cotirts and once a precedent has been overruled it becomes 
null and void. A Court cannot, however, overrule a deci¬ 
sion of a Court of co-ordinate jurisdiction but it may refuse 
to follow it. For example, the EEigh Court of Bombay may 
refuse to follow a decision of the High Coiirt of Madras but it 
has no authority to overrule it. Similarly, one judge may 
refuse to follow a decision of another judge of the same Court. 

A precedent therefore consists of a judicial decision contain¬ 
ing in itself an underlying principle. The underlying prin¬ 
ciple contained in the precedent gives it the element of 
authority and is often described as ** ratio decidendi It is 
not within the province of the judicature, that is of the judges 
sitting in Coturt, to make law by formulating it themselves and 
declaring it. This function is within the province of the legis¬ 
lature but judges may make law by applying the existing law. 
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THE CONSTITUTION OF INDIA 

Introductory. 

Under the Constitution of India the new “ sovereign demo¬ 
cratic republic ” of India (i.e. Bharat) came into existence on 
26th January 1950. Prior to the Constitution India was divi¬ 
ded into British India and Indian States. India was given 
Dominion Status and the right to frame its own constitution 
by the Independence Act, 1947. By the same Act all the 
Indian States which were till th,en under the suzerainty or 
paramoimtcy of the Crown were also given their independence. 
By various diplomatic means, treaties, covenants and agree¬ 
ments between the government of the Dominion of India and 
the rulers of such Indian States, these Indian States either 
merged into and became part of the various Provinces of India 
or formed themselves into different unions, as for example, 
the Union of Saurashtra, comprising of the Kathiawar States 
and the Union of Bajasthan comprising of the Hajputana States. 
These Unions merged into and became part of Indian terri¬ 
tories. On 26th November 1949 the Constituent Assembly set 
up for the purpose of framing the Constitution, enacted the 
new constitution, with Ihe resolve of constituting “ India into 
a Sovereign Democratic Republic” and to secure to all its 
citizens, justice—social, economic and political; liberty of 
thought, expression, belief, faith and worship; equality of 
status and opportunity; and to promote among them all frater¬ 
nity assuring the dignity of the individual and the unity of the 
Nation. The Constitution of India is perhaps the lengthiest 
among the written constitutions containing 395 articles and 8 
schedules. 

The Constitution of India is essentially federal in its struc¬ 
ture and establishes a dual policy consisting of the Union Gov¬ 
ernment and the States, each of them exercising full authority 
within its domain. The Constitution, however, also attempts 
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to have uniformity in all basic matters for the sake of consoli¬ 
dation of the Union. For example, there is only one citizen¬ 
ship throughout the Union, viz. Indian citizenship. 

The Territory of India. 

Under the Constitution India, that is Bharat, is a Union of 
States. The Union comprises of 27 States and the islands of 
Andaman and Nicobar. The States are classified into three 
categories and are mentioned in Part A, B and C of the First 
Schedule to the Constitution. The territories of Part A States 
comprise territories which immediately before the commence¬ 
ment of the constitution were comprised in the corresponding 
Provinces. For example, the territory of the State of Bombay 
comprises the territory of the former Province of Bombay and 
the Indian States which became merged therein. Part B 
States comprise of the former Indian States like Hyderabad 
and Mysore or unions of former Indian States like Madhya 
Bharat and Rajasthan. Part C States comprise of the terri¬ 
tories of the former Chief Commissioners’ Provinces. 

Fundamental Bights. 

The constitution grants to the citizens of India certain fun¬ 
damental rights. These rights are ccmtained in Part III of the 
Constitution. The most important of these rights are: — 

(1) equality before the law; 

(2) equality of opportunity in matters of public employ¬ 
ment ; 

(3) the right to fireedom of speech and expression; 

(4) the right to assemble peacefully and without arms ; 

(5) the right to form associations and unions; 

(6) the right to move freely throughout, and to reach and 
settle in any part of the territory of India; 

(7) the ri^t to acquire, hold and dispose off property; 

(8) the right to practise any profession or to carry on any 
occupation, trade or business; 

B 
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(9) the right to freedom of religion and conscience; and 

(10) the right not to be deprived of life or personal liberty 
or property except according to procedure adopted by 
law. 

Part III of the Constitution also prohibits any discrimina¬ 
tion on grounds of religion, race, caste, sex or place of birth. 

In the case of some of these rights power is given either to 
the Union Parliament or to the State Legislatxire to restrict or 
modify their application under certain circumstances. For 
example, though discrimination on the groimd of sex is pro¬ 
hibited, a State can make laws making any social provision 
for women and children. Similarly, a State can m a ke any 
law imposing reasonable restrictions in the interests of the 
general public on the right to free movement, etc. Save as 
provided in the Constitution all laws which take away or 
abridge any of the fundamental rights are void. As to laws 
in force prior to the Constitution which are inconsistent with 
fundamental rights they became void on the coming into force 
of the Constitution. 

Part in of the Constitution also abolishes untouchability 
and all titles not being military or acadranic distinctions. 

THE EXECUTIVE 

The Union : The executive head of the Union is the Presi¬ 
dent. The President is to be elected by the members of an 
electoral college consisting of the elected members of both 
Houses of Parliament and the elected members of the legisla¬ 
tive Assemblies of the States. The term of the President’s 
office is to be five years. The President— 

(a) must be a citizen of India; 

(b) must have completed the age of thirty-five years; and 

(c) must be qualified for election as a member of the House 
of the People. 

The President is helped and advised by a Co uncil of Minis¬ 
ters in the exercise of his function. The Council of Ministers 
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is collectively responsible to the House of the People (the 
Lower House) and a Minister ceases to hold ofi&ce if for a 
period of six consecutive months he is not a member of either 
House of Parliament. 

The President may be impeached for violation of the Con¬ 
stitution. This charge can be preferred by either House of 
the Parliament. On the charge being investigated and proved 
a r^olution is passed to that effect resulting in the removal 
of the President from his of&ce. 

There is also to be a Vice-President of India. The Vice- 
President acts as a President during any vacancy occasioned 
by the death, removal or resignation of the President until a 
new President is elected. He also discharges the functions of 
the President in the event of the President's absence or illness. 
The Vice-President is elected by the members of both Houses 
of Parliament assembled at a joint meeting. His qualifica¬ 
tions and term of office are to be the same as those of the Pre¬ 
sident save that he should be qualified for election as a mem¬ 
ber of the Council of States and not of the House of the 
People. The Vice-President is ex-officio (i.e. by virtue of his 
office) Chairman of the Council of State (the Upper House). 

The States : The executive head of a Part ‘ A ’ State is 
the Governor and the executive head of a Part ‘ B ’ State is 
the Rajpramukh. The Governor and the Rajpramukh are 
aided and advised by a Council of Ministers which is collec¬ 
tively responsible to the Legislative Assembly of that State. 
The Governor is appointed by the President by warrant imder 
the President’s hand and seal. The Governor holds office for 
a term of five years subject to the President’s pleasure. 

A Part ‘ C ’ State is administered by the President acting, 
to such extent as he thinks fit, through a Chief Commissioner 
or Lieutenant-Governor to be appointed by him or through 
the Government of a neighbouring State. The Parliament may 
by law create or continue a local Legislature or a Council of 
Advisers or Ministers or both for a Part ‘ C ’ State with such 
constitution, powers and fimctions as may be sjieeified in that 
law. 
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The Islands of Nicobar and Andaman and any other terri¬ 
tory comprised within the territory of India but not specified 
in the first schedule are to be administered by the President 
acting to such extent as he thinks fit, through a Chief Com¬ 
missioner or other authority to be appointed by him. 

THE LEGISLATUKE 

A legislature is a law-making authority or branch of the 
Government. 

The Union Legislature : There is a Parliament for the 
Union which consists of the President and two Houses known 
respectively as the Council of States and the House of the 
People. The Pr^ident has the power to summon or prorogue 
the Houses of Parliament and has the right to address and 
send messages to them. At the commencement of every ses¬ 
sion the President addresses both Houses of the Parliament 
assembled together and informs Parliament of the causes of 
its summons. • - 

AnyJRill nrr r pt a M nn n-P il l m ny Qriginate_in either of the 
Houses of Parliament and has to be passed in both the Houses 
after which it receives the assent of the President and becomes 
law. In case there is any disagreement between the two 
Houses with regard to such a Bill, the President may summon 
the Houses to meet at a joint sitting and thus get the Bill with 
amendments, if any, passed by a majority of the members of 
both Houses present and voting. A money Bjth however, can 
only be introduced in the House of the j^ople and once it is 
passed by this House it goes to the Council of States and has 
to be returned by it with its recommendations within 14^^ys. 
The House of the People is, however, not bound to accept any 
of the recommendations of the Council of States. Thus the 
Council of States is in a similar position to that of the House 
of Lords in England and the House of the People is in a similar 
position to that of the House of Commons in England. 

The State Legislature : For every State there is a legisla¬ 
ture which consists of the Governor or the Rajpramukh as 
the case may be and— 
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(a) in the States of Bihar, Bombay, Madras, Punjab, Uttar 
Pradesh and West Bengal, two Houses knotvn as the 
Legislative Council and the Legislative Assembly res¬ 
pectively ; 

(b) in other States, one House known as the Legislative 
Assembly. 

The Governor or Rajpramukh has the power to summon or 
prorogue the Legislative Council and Assembly, to address 
them and to send messages to them. At the commencement 
of every session the Governor addresses the Legislative 
Assembly and in the case of a State having also a Legislative 
Council both Houses assembled together and informs the 
legislature of the causes of its summons. 

When a legislature of a State has two Houses a Bill other 
than a money bill may originate in either House and has to 
be passed in both the Houses after which it is presented to 
the Governor or the Rajpramukh for his assent. Wlien a bill 
v;rhich is passed by the Legislative Assembly is twice rejected 
by the Legislative Council and is passed a third time, by the' 
Legislative Assembly it is deemed to have been passed by bothj 
the Houses. 

A money bill can be introduced only in the Legislative 
Assembly if it is transmitted to the Council and has to be 
returned by it with its recommendations wi thin 14 d ays. The 
Legislative Assembly is not bound to accept any such recom¬ 
mendations. 

Distribution of Legislative Powers. 

The Parliaigeht has the power to make laws for the whole 
or any part of the territory of India. A ^tate Legislature has 
the power to make laws for the whole or any part of the terri¬ 
tory of that State. The legislative spheres of t^e Parliament 
and the State Legislature are enumerated in the^seiiKpth 
schedule to the Constitution. There are lists given in that 
schedule, viz. (1) the Union List, (2) the State List, and (3) 
the Concurrent List, 
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The Union List" consists of 97 entries and includes sub¬ 
jects such as defence, atomic energy, foreign affairs, United 
Nations Organisation, war and peace, foreign jurisdiction, citi¬ 
zenship, railways, shipping, airways, Reserve Bank of India, 
banking, insurance, etc. 

The “ State List ” consists of 66 entries and includes items 
such as public order, police, local government, public health 
and sanitation, intoxicating liquors, education, agriculture, 
forests, etc. 

The “ Concurrent List ” consists of 47 entries and includes 
items such as criminal law, criminal procedure, marriage and 
divorce, bankruptcy and insolvency, trusts and trustees, etc. 

The Union Parliament has exclusive power to make laws in 
respect of the items contained in the “ Union List and the 
Legislature of a State has the exclusive pow'er to make laws 
in respect of the matters contained in the “ State List The 
Parliament and State Legislatures have concurrent powers to 
make laws with regard to items in the “ Concurrent List 
The Parji|ttnent has also the exclusive power to make any law 
with respect to any matter not enmnerated in the Concurrent 
List or the State List. 

In case there is a contrad^on between the law made by 
the Parliament and the Law made by the States with regard 
to items in the Conctmrent List ”, the law made by the Pa rlia- 
ment wO prevaiL If, however, such law passed by the legisla¬ 
ture of the State had been reserved for consideration of the 
President and had received his assent, then such law passed 
by the State will prevail in that State. The Parliament has 
the power,to make laws with respect to any of the matters 
in the State List ”, while a proclamation of emergency is in 
operation or on a resolution of the Councif^f States that it is 
necessary or expedient in the national interest to do so with 
respect to any particular topic in the State list. Such laws 
cease to have effect six months after the proclamation has 
ceased to operate or the resolution has ceased to be in force. 
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THE JUDICIARY 

The Judiciary is that branch of the Government which 
administers law and justice. It consists of the Courts consti¬ 
tuted for that purpose. There are various categories of 
Courts, civil and criminal, in. India each category having its 
own well-defined jxirisdiction. 

Under the Constitution, Courts are divided into three 
groups, viz., 

(1) the Supreme Court of India, 

(2) the High Courts, and 

(3) the Subordinate Courts 

The Federal Court and the jurisdiction of the Privy Coun¬ 
cil with respect to appeals from India have now been abolished 
and the Supreme Court is the highest Court in India today. 

By “ jurisdiction ” is meant the competence of a Court to 
entertain suits, appeals and applications. By “ original juris¬ 
diction” is meant the competence of a Court to hear and 
decide cases as a Court of First Instance. By “ appellate 
jurisdiction” is meant the competence of a Court to hear 
appeals from decrees passed by subordinate Courts. 

There are four kinds of limitations to the jurisdiction of a 
Court, viz., (i) territorial or local, (ii) pecuniary, (iii) per¬ 
sonal, and (iv) relating to the subject-matter of the suit. A 
Coxirt cannot entertain a suit or other matter which arises 
outside the limit of its territorial jurisdiction or the value of 
which is beyond its pecimiary jurisdiction. For example, the 
pecuniary limit of a Presidency Small Cause Court is Rs. 2,000 
and it cannot therefore try a money claim for Rs. 2,200. 

(1) The Supreme Court of India. 

The Constitution provides that there shall be a Supreme 
Court in India consisting of a Chief Justice of India and not 
more than seven other judges, unless the Parliament by law 
prescribes a larger number. Every judge of the Supreme 
Court is to be appointed by the President by a Warrant under 
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Ids hand and seal. Such appointment has to be made after 
consultation with such of the judges of the Supreme Court 
and of the High Courts in the States as may be deemed neces¬ 
sary by the President for the purpose. These judges are to 
hold office until they attain the age of 65 years. 

A x)erson is not qualified to be a judge of the Supreme Court 
unless he is a citizen of India and (a) has been a judge of 
the Hi^ Court for at least 5 years or (b) has been an Advo¬ 
cate of the Hi^ Court for at least 10 years or (c) is a dis-^ 
tinguished jurist in the opinion of the Prudent. 

By an order of the President [The Constitution (Removal 
of DifUculties) Order No. VI dated 2nd September 19502 Per¬ 
sons who were judges of any High Court before the coming 
into force of the Constitution and have after the coming into 
force of the Constitution elected to continue to be judges are 
eligible for appointment as Chief Justice of such Hi^ Courts 
or as the Chief Justice or other judge of any other High Court 
or of the Supreme Court notwithstanding that they are not 
citizens India. 

The removal of a judge of the Supreme Court has been 
made difficult with the object of making the judiciary as inde¬ 
pendent of the executive as possible so that the judges may 
exercise th^ functions impartially and without fear of conse¬ 
quences. A judge of the Supreme Court can only be removed 
from his office by an order of the President passed after an 
address by each House of Parliament siq^Kirted by a majority 
of the total memberriiip of that House and by a majority of 
not l^s than two-thirds of the members of that House present 
and voting has been preseated to the President in the same 
session for sudb. removal on the ground of proved misbdbtaviour 
or incapacity. 

Jurisdicrieo.—The Supreme Court enjoys both (a) original 
jurisdiction (ie. as a Court of first In.stance) as wdd as (b) 
appellate jurisdiction. 

(a) Original Jurisdiction: The Sufaeme Court enjos^s 
exclurive ordinal jurisdiction in case of any dispute (i) 
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between the Government of India and one or more States or 
(ii) between the Government of India and any State or States 
on one side and one or more States on the other or (iii) 
between two or more States, if and in so far as the dispute 
involves any question (whether of law or fact) on which the 
existence or extent of a legal right depends. Thus in these 
matters the Supreme Court is the only Court that has juris¬ 
diction to try such a dispute and no other Court can do so. 

Article 32(1) of the Constitution guarantees the right to 
move the Supreme Court by appropriate proceedings for the 
enforcement of fundamental rights. The Supreme Court has 
power to issue directions or orders or writs, including writs 
in the nature of habeas corpvs, mandamiis, prohihitioUj quo 
warranto and certiorari whichever may be appropriate for the 
enforcement of fundamental rights. 

The writ of habeas corpus is a process for securing a sub¬ 
ject’s hberty and is a remedy in all cases of wrongful depriva¬ 
tion of personal liberty. It affords an ejBEective means of im¬ 
mediate rdease from unlawful or unjustifiable detention 
whether in jafi. or in private custody and whether civil or 
criminal. At the instance of an aggrieved person the Court 
commands the production of that subject and inquires into the 
cause of his imprisonment and where no legal justification iar 
the detention exists, orders him to be released. 

The writ of mandamus is an order requiring a person, cor¬ 
poration or an inferior Court to do any si>ecific act appertam- 
ing to his or their office and in the nature of a public duty. 

The writ of prohibition is issued against an inferior Court 
or a body exercising judicial functions forbidding such Court 
or body to continue proceedings in excess of its jurisdiction or 
in contravention of the law of the land. 

The writ of quo warranto is issued against a person who 
claims or has usinped a public office, franchise or liberty to 
inquire by what authority he supports his claim in order that 
his ri^t to that office, franchise or liberty might be deter¬ 
mined. 
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A writ of certiorari is issued against an inferior Court or 
against a person or persons who are required by law to act 
judicially or quasi-judicially. Its purpose it to prevent a 
judicial or quasi-judicial body from acting in excess of the 
jurisdiction conferred upon it by law or to see that in exercis¬ 
ing its jurisdiction that body acts in conformity with the 
principles of natural justice. It cannot be issued to correct 
executive or administrative acts. 

For the issue of any of these above writs a special case has 
to be made out to the Court. These writs are not issued as a 
matter of course nor are they issued when the person aggrieved 
has another specific and adequate remedy at law. 

(b) Appellate Jurisdiction : An appeal will lie to the Sup¬ 
reme Court from any judgment, decree or final order of a High 
Court in the territory of India, whether in a civil, criminal 
or other proceeding, provided the High Court certifies that 
the particular case involves a substantial question of law as 
to the interpretation of the Constitution of India. Thus the 
granting of the certificate of the High Court mentioned above 
is a condition precedent and must be fulfilled before an appeal 
can lie to the Supreme Court from the decision of the High 
Court unless the Supreme Court itself grants special leave to 
appeal in spite of the refusal by a High Court to give the neces¬ 
sary certificate. 

In civil matters, an appeal will lie to the Supreme Court 
from a judgment, decree or final order in the civil proceedings 
of the High Court where the High Court certifies (a) that 
the amount or value of the subject-matter of the dispute in 
the Court of First Instance and still in dispute on appeal was 
and is not less than Rs. 20,000, or (b) that the judgment, 
decree or final order involves directly some claim or question 
respecting property of the like amoimt; or (c) that the case 
is a fit one for appeal to the Supreme Court. No appeal can 
however lie to the Supreme Court from the judgment, decree 
or final order of one judge of a Hi^ Court. 

In civil matters an appeal lies to the Supreme Court from 
any judgment, final order or sentence in a criminal proceed¬ 
ing of a High Court, if the High Court— 
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(a) has on appeal reversed an order of acquittal of an accus¬ 
ed person and sentenced him to death; or 

(b) has withdrawn for trial before itself any case from any 
Court subordinate to its authority and has in such trial, 
convicted the accused person and sentenced him to 
death; or 

(c) certifies that the case is a fit one for appeal to the 
Supreme Court. 

The Supreme Court is also vested with the power to grant 
in its discretion special leave to appeal from any judgment, 
decree, determination, sentence or order in any cause or 
matter passed or made by any Court or tribunal other than 
a Court or tribunal constituted by or imder any law relating 
to the Armed Forces. The Law declared by the Supreme 
Court is binding on all Courts within the territory of India 
and all authorities civil and judicial in the territory of India 
are to act in aid of the Supreme Court. 

(U) High Courts. 

The Constitution of India provides a High Court for each 
State. Every High Court is to be a Court of record and is to 
consist of a Chief Justice and such other judges as the Presi¬ 
dent may from time to time deem it necessary to appoint. 
Under the Constitution every judge of a High Court is to be 
appointed by the President by a warrant under his hand and 
seal after consultation with the Chief Justice of India, the 
Governor of the State and in case of appointment of a judge 
other than the Chief Justice after consultation with the Chief 
Justice of the High Court concerned. A judge of the High 
Court is to hold office until he attains the age of 60 years. 
The procedure for the removal of a judge of the High Court 
is the same as that in case of the removal of a judge of the 
Supreme Court. 

It may be mentioned that the existing High Courts, that is. 
High Courts which were established before the Constitution, 
will continue to exercise jturisdiction in their respective States 
under the Constitution also. 
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The High Courts of Calcutta, Madras, Bombay, Allahabad, 
Patna, Lahore and Nagpiir have been established each by a 
Royal Charter. 

Jurisdiction.—Court may exercise both ori gin al as 
well as appellate jurisdictions. 

(a) Original jurisdiction : The Original jurisdiction of the 
High Court may be divided into: — 

(i) Ordinary Original Jurisdiction in the exercise of which 
the High Court tries and determines suits instituted in 
that Court (i.e. in the High Comrt itself) and 

(ii) Extraordinary Original Jurisdiction in the exercise of 
which the High Court removes any suit instituted in a 
subordinate Court with a view to trjdng it itsdf where 
the High Court thinks it proper to do so for the purposes 
of justice. 

High Courts generally exercise civil, criminal. Admiralty 
and Vice-Admiralty, Testamentary, Intestate and Matrimonial 
Jurisdiction, original and appellate. The Hi^ Cotarts of 
Bombay, Madras and Calcutta alone exercise original jurisdic¬ 
tion. Such jurisdiction extends to trying and determining 
suits of every description, if in the case of suits for land or 
other immovable property, such land or property is situated, 
or in all other cases if the cause of action has arisen within 
the local limits of the ordinary original jurisdiction of the 
respective High Courts, or if the drfendant at the time of the 
commencement of the suit dwdOLs, or carries on business, or 
personally works for gain -within such limits. In a case where 
the land or other immovable property is situated in part only 
-within such limits or where the cause of action arises in part 
only -within such limits, the leave of the Court is to be first 
obtained before instituting the suit. A cause of action means 
every fact which, if denied by the defendant, it would be neces¬ 
sary for the plaintiff to prove before the Court can jaronounce 
judgment and pass a decree in his favour. 

A High Court has no such original jurisdiction in cases 
falling within the jurisdiction of their respective Small, Cause 
Courts. The Hi^ Courts of Bombay and Madras have also 
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no such original jurisdiction in cases falling under the jurisdic¬ 
tion of their respective City Civil Courts. 

(b) Appellate jurisdiction: An appeal general lies to a 
High Court from a judgment passed by any judge of such 
High Court in the exercise of its ordinary original jurisdiction. 
The High Court is also a Court of appeal from the principal 
mofussil Courts and from aU other Courts subject to its super¬ 
intendence. Any Coiut may state a case and refer the same 
for the opinion of the High Court, and the High Court may 
make such order thereon as it thinks fit. This is known as 
“ Reference ”. 

A High Court may call for the record of any case which has 
been decided by any Court subordinate to such High Court 
and in whidh no appeal lies thereto, and if such subordinate 
Court appears— 

(a) to have exercised a jurisdiction not vested in it by law, 
or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, 

the High Court may make such order in the case as it thinks 
fit. This is known as “ Revision 

Under Article 226 of the Constitution every High Court has 
the powrar throughout the territory in relation to which it 
exercises its jurisdiction, to issue to any p^son or authority 
including in appropriate cases any Government, within those 
territories, directions, orders or writs, including writs in the 
nature of habeas corpus, maTidamus, prohibition, quo war¬ 
ranto, and certiorari, or any of them for the enforcement of 
any fundamental ri^ts or for any other piirpose. 

Peat ^C* States : With respect to Part *C ’ States the 
Parliament may by law constitute a Hi^ Court for such States 
cr declare any Court in any such State to be a High Court. 
When a High Court is so constituted or declared in any such 
State all the provisions contained in the Constitution apply- 
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ing to High Courts in other States also apply to such a High 
Court subject to such modifications and exceptions as the 
Parliament may by law provide. 


(Ill) Subordinate Courts. 

There are various subordinate Courts in every State of 
India. As an illustration it may be mentioned that in the Presi¬ 
dency town of Bombay" the subordinate Courts are the Presi¬ 
dency Small Cause Court and the City Civil Court, whereas 
outside the Presidency-town of Bombay there are (a) Dis¬ 
trict Courts, (b) Courts of Joint and Assistant Civil Judges, 
(c) Civil Judges Court (Senior Division), (d) Civil Judges 
(Junior Division) and (e) Provincial Small Cause Court. 
The Subordinate Courts, with particular reference to Bombay, 
will be discussed below. Similar provisions apply in most of 
the States in India. 


(i) City Civil Courts. 

By the Bombay City Civil Court Act, 1948, a Court, called 
the Bombay City Civil Court, has been establi^ed for Greater 
Bombay having jurisdiction to receive, try and dispose of aU 
suits and other proceedings of a civil nature not exceeding 
Rs. 10,000 in value, and arising within Greater Bombay, 
except suits or proceedings which are cognizable— 

(a) by the High Court as a Court of Admiralty or Vice- 
Admiralty, or as a Colonial Court of Admiralty, or as 
a Court having testamentary, intestate or matrimonial 
jurisdiction, or 

(b) by the High Court for the relief of insolvent debtors, 
or 

(c) by the High Court under any special law other than 
the Lett^s Patent, or 

(d) 1^ the Small Cause Court. 

A similar Court has herai established for the city of Madras. 
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(ii) Presidency Small Cause Courts. 

The Presidency Small Cause Courts Act, 1882, provides 
that there shall be in each of the towns of Calcutta, Madras 
and Bombay, a Court, to be called the Court of Small Causes 
of Calcutta, Madras or Bombay, as the case may be. The 
Small Cause Court shall be deemed to be a Court subject to 
the superintendence of the High Court. There shall be 
appointed from time to time a Chief Judge of the Small Cause 
Court, and as many other judges as the State Government 
thinks fit. 

Jurisdiction.—^The Small Cause Court has jurisdiction to 
try all suits of a civil nature, when the amoimt or value of 
the subject-matter does not exceed Rs. 2,000 and 

(a) the cause of action has arisen within the local limits of 
the jurisdiction of the Small Cause Court, or 

(b) all the defendants at the time of the institution of the 
suit, actually and voluntarily reside, or carry on busi¬ 
ness or personally work for gain within such local 
hmits; or 

(c) any of the defendants at the time of the institution of 
the suit, actually and voluntarily resides, or carries on 
business or personally works for gain, within such local 
limits and either the leave of the Court has been given 
before the institution of the suit, or the defmidants who 
before the institution of the suit, or the defendants who 
do not reside, or carry on business, or personally work 
for gain, as aforesaid, acquiesce in such institution. 

Section 19 of the Presidency Small Cause Courts Act, 1882, 
lays down the matter in which the Small Cause Court has no 
jurisdiction to entertain a suit, some of the important items 
of which are (1) suits concerning the assessment or collection 
of the revenue ; (2) suits for the recovery or partition of 
immovable property; (3) suits to obtain an injunction; (4) 
suits to enforce a trust; (5) suits for compensation for libel, 
slander, malicious prosecution, adultery, or breach of promise 
of marriage; and (6) suits for divorce or for restitution of 
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conjugal rights, etc. Thus the Presidency Small Cause Court 
cannot try suits in respect of these matters. 

(iii) District Courts. 

In every State of India there is a District Court for each 
District. Tbe important provisions applying to District Courts 
in the State of Bombay are given below and are more or less 
similar to those prevalent in other States : — 

There is to be in each district (of Bombay) a District Court 
presided over by a Judge to be called the District Judge. The 
District Court is to be the principal Court of original civil 
jurisdiction in the District. The District Court is to be the 
Coiut of Appeal &om all decrees and Orders passed by the 
subordinate Courts from which an appeal lies under any law 
for the time being in force. 

The State Government may appoint in any District a Joint 
Judge who is to be inv^ed with co-extensive powers and 
concurrent jurisdiction with the District Judge and is to trans¬ 
act such civil business only as he may receive from the Dis¬ 
trict Judge, or as may have been referred to him by order of 
the High Court. The State Government may appoint one or 
more assistants to the District Judge. The District Judge may 
refer to any Assistant Judge subordinate to him original suits 
of which the subject-matter does not amormt to Bs. 10,000, in 
amount or value. The State Govemm^t may, by notifica¬ 
tion in the Official Gazette, empower any Assistant Judge to 
try sucdi appeals from the decrees and orders of the subordi¬ 
nate Courts as would lie to the District Judge and as may be 
referred by him to the Assistant Judge. 

(iv) Civil Judges Courts. 

In eadi district there are a number of civil Courts which 
are subordinate to the District Courts discussed above. The 
number of such suhardlnate Courts would depend on the 
deciskm of the State Government. The judges of these sub¬ 
ordinate Courts are appointed by the State Govermnent and 
are c«dled Civil Judges. For the purpose of assisting a judge 
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of any subordinate Court the High Court may appoint to sueh 
Court one or more joint civil judges. 

Civil Judges are of two classes, viz. (1) Civil Judge (Senior 
Division) and (2) Civil Judge (Junior Division). The juris¬ 
diction of a Civil Judge (Senior Division) extends to all 
original suits and proceedings of a civil nature. The jurisdic¬ 
tion of a Civil Judge (Junior Division) extends to all original 
suits and proceedings of a civil nature wherein the subject- 
matter does not exceed in amount or value Rs. 5,000. 

A Civil Court has jurisdiction to try all suits of a civil 
nature excepting suits of which their cognizance is either 
e 3 q)ressly or impliedly barred. Subject to its pecuniary 
jurisdiction a Civil Court can entertain and try all suits if 
the cause of action has arisen wholly or in part within the 
local limits of its jurisdiction or if the defendant or all the 
defendants where there are more than one, at the time of the 
commencement of the suit, actually and volimtarily reside, or 
carry on business or personally work for gain within the local 
limits of its jurisdiction. Where any of the defendants does 
not so reside or carry on business or work for gain then the 
leave of the Court must be obtained for the institution of the 
suit or the defendant or defendants who do not so reside or 
carry on business or work for gain must acquiesce in such 
institution. A suit for recovery, partition or determination of 
any other right to or interest in immovable property or for 
compensation for wrong to immovable property for fore¬ 
closure, sale or redemption in the case of a mortgage or charge 
upon immovable property, or for the recovery of movable 
property actually under distraint or attachment is to be institu¬ 
ted in the Court within the local limits of whose jurisdiction 
the property is situate. A suit to obtain relief respecting, or 
compensation for wrong to immovable property held by or 
on bdbalf of the defendant may, however, be instituted in the 
Court within the local limits of whose jurisdiction the defen¬ 
dant actually and volimtardy resides or carries on business or 
personally works for gain if the relief sought can be entirely 
obtained through his personal obedience. 

C 
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(v) Provincial Small Caiiise Courts. 

By the ProvijCicial Small Caase Coiirts Acc. 1837. tiia Pro¬ 
vincial Government has been given the power to establish by 
an order in -wTiting a Court of Small Causes at any place 
within the territories under its administration and beyond the 
local limits of the Ordinary Original Civil Jurisdiction of a 
High Court of Judicature established in a Pr^idency town. 
Such a Provincial Small Cause Court -would have jurisdiction 
to entertain all suits of a civil nature, of which the value does 
not exceed Rs. 500, except those matters expressly excluded 
by the said Act. The matters excluded from the jurisdiction 
of the Provincial Small Cause Court are mentioned in the 
Second Schedule to that Act and are more or less to 

those excluded from the jurisdiction of the Presidency Smq]] 
Cause Court. 
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DELEGATED LEGISLATION 

The three branches of a government are the Legislature, the 
Executive and the Judiciary. It is a fundamental principle 
of good government that these three branches should be inde¬ 
pendent of each other. In actual practice, however, it has not 
been found possible to keep the functions of these three 
branches in separate watertight compartments. History 
abounds in illustrations of attempts made by one or the other 
of these branches to usurp the functions of the remaimng two ; 
for instance, the policy of the Stuart Kings of England, which 
cost Charles I both his throne and his life and his son James 
II, his throne. 

The power to make law or legislation belongs exclusively to 
that branch of government which is known as the legislature. 
In modem times, however, the tendency of the legislature has 
been increasingly to lay down the general principles of an Act 
leaving the task of providing details for its working to admin¬ 
istrative authorities. This is done by conferring on such 
administrative authorities the power to make rules and bye¬ 
laws. 

There are several reasons for the increasing growth of this 
practice. Firstly, there is often a great pressure of work and 
not enough time at the disposal of the legislature. Secondly, 
a legislature does not sit aE the year roimd but only during 
certain periods when it is said to be in session and the proce¬ 
dure by which a Bill passes into an Act is of necessity slow. 
Thirdly, it is not possible for a legislature to visualize all the 
contingencies that may arise in the working of an Act, and it 
is better to leave that task to a body concerned with the enforc¬ 
ing of that measure. Fourthly, if, in the working of an Act, 
certain rules and bye-laws made thereunder prove to be 
impracticable, they can be readily amended or substituted; if 
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sl.TjL.ar r!iovis.ons were mace by an Acz ana then found to be 
Lmpractieable. .t would be more cumbersome to repeal or 
amend such provisions. 

A legislature m delegating its authority in the above 
marmer. almost invariably provides a safeguard, by making 
this power " sub;ect to the condition of previous publication 
V»Tien a power to make rules or bye-laws is expressed to be 
g^h’ect vO sucn conoition the authority entrusted with the 
rule-making powers is first to publish a draft of the proposed 
rules or bye-laws for the information of persons likely to be 
affected thereby. Tne public is then invited to send in any 
objection or suggestion which they may have to such proposed 
rules or bye-law's, by a specified date. The rule- m a k i n g 
authoritj’ then considers such objections or suggestions and 
finally publishes such rules or bye-laws in the Official Gazette 
(section 23 of the General Clauses Act, 1897). The power to 
make rules includes the powrer to add to, amend, vary or 
rescind any rules or bye-laws so made, subject to the same 
condition of previous publication (section 21 of the General 
Clauses Act, 1897). 

Once the rule-making authority exercises the powers dele¬ 
gated to it by the legislature, and complies vidth all the con¬ 
ditions necessary to the exercise of such powers, it is as if the 
legislature itself has exercised such power and the rules and 
bye-lavrs so made have the same force and sanction as if the 
provisions made thereby were, in the first instance, expressed 
in an Act [NatioTicd Telephone Co. v. Baker, (1893) 2. Ch, 
186]. Thus statutory rules and bye-laws are considered 
to be part of the parent Act and if within the scope of the Act, 
can do anything which the Act can do. 

Rules and bye-laws framed under an Act, being legislation 
of a subordinate type, must be cppsistept with such Act. 
Rules and bye-laws cannot control or govern the words of an 
Act. Where a rule or bye-law cannot be reconciled with the 
Act, such rule or bye-law being subordinate to the Act, must 
give way to the plain terms of the Act; and the Courts would 
declare such rule or bye-laws ultra v^res, that is, “ beyond the 



LEGIST ATIC 2. 


37 




pov.-ers ' co^'erred by the Act >Ar za^e I^w^es, 
App. 526, 529j. 




Cli. 


This species cr subo ’dhiate legislation is also kncv.n as 
*' conditional legislation " [E. v. Bzirrah. (1873) 3 App. Cas, 
889, 9063. legislation conditional cn the tise of particiilar 
powers or in the exercise cf a limited discretion. The legisla¬ 
ture frequently delegates its authority to persons in whom it 
places confidence, not only to make rules and bye-laws for 
carrying out the purposes of a particular Act, hut also to say 
when a particular Act is to ccme into force cr within what 
limits it is to be applied. Such “ conditional legislation ” 
makes for the smooth running of the governmental machinery. 


The plenary powers of the legislature to make legislation 
may be exercised either (1) absolutely or (2) conditionally. 
Though as seen above, the legislature can delegate its power 
to legislate conditionally, it cannot delegate its power to legis¬ 
late absolutely, i.e. it cannot by any form of enactment create 
and arm -with general legislative authority, a new legislative 
power, in derogation of its own power. Any delegation of 
such powder to any other person or body of persons is beyond 
the scope of the legislature and legislation made by such 
person or body of persons by reason of such delegated autho¬ 
rity is ultra vires. 

The case of Jotindranatk Gupta v. The Province of Bihar 
[A.I.R. (1949) F.C. 175] is a case in point showing that dele¬ 
gated legislation of this nature is ultra vires. In this case the 
question arose whether a legislature could delegate its autho¬ 
rity to extend the duration of an Act. The Bihar Mainten¬ 
ance of Public Order Act, 1947, was as originally enacted to 
be in operation for a period of one year only. It contained 
a proviso that the Provincial Government may, by notifica¬ 
tion, on a resolution passed by (1) the Bihar Legislative 
Assembly and agreed to by (2) the Bihar Legislative Council, 
direct that the Act should remain in force for a further period 
of one year with such modifications, if any, as might be speci¬ 
fied in the notification. The proper legislative body for the 
Province of Bihar consisted of (1) the Governor of the Pro¬ 
vince, (2) the Bihar Liegislative Assembly, and (3) the Bihar 
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l-*egislative Council. lo 'a as held by the Federal Ccuro ibal 
the power to extend the operation cf the Act beyond the 
peinod mentioned m the Act prime f^cie was a legislative 
power, vrhich could not be left to the discretion of some other 
body (viz. the Bihar Liegislative Assembly and the Bihar 
Legislative Council, without the concurrence of the Governor 
of the Province). The reason given by the Federal Court for 
its decision was that this power to extend the life of the Act 
beyond the first year ■'vas a legislative power and was not left 
in the legislative body established for the Province of Bihar 
by the Government of India Act, 1935, but in a different body, 
as the consent of the Governor of the Province was not 
required under the pro\iso for the extension of the Act beyond 
the first year. 

There is nc clear, dividing line betv.’^een a “ limited disere- 
tion " which can be delegated and a legislative power, which 
cannot constitutionally be delegated. In many cases it is a 
satisfactory test to see whether the power delegated is a legis¬ 
lative power. Such test, however, is not always conclusive, 
and the decision of each particular case must therefore depend 
on its own facts. 



CHAPTER IV 


THE TRIAL OF ACTIONS AND 
EXECUTION PROCEEDINGS 


Institution of Suits. 

As already pointed out there are in India several categories 
of Civil Courts with different pecuniary limits of jurisdiction. 
A suit must be instituted in the Court of the lowest grade 
competent to try it (Ihe Code of Civil Procedure, 1908, sec¬ 
tion 15). A suit is instituted by presenting a plaint to the 
Court or to any officer whom the Court may appoint in this 
behalf. A plaint must usually state the name of the Court 
in which the suit is brought; the names, descriptions and 
places of residence of the plaintiff and of the defendant; the 
facts which constitute the cause of action which gives the 
plaintiff the right to sue ; the fact showing that the Court has 
jurisdiction; the relief claimed by the plaintiff and a state¬ 
ment of the value of ihe subject-matter of the suit for the 
purposes of jurisdiction and Court fees. The plaintiff's valua¬ 
tion of the subject-matter of the suit determines the Court in 
which the suit is to be brought. It is, however, open to the 
defendant to show that the plaintiff has either over-valued 
or imder-valued the suit. 

A person instituting a suit is called “ the plaintiff ”. A 
person against whom a suit is instituted is called “ the defen¬ 
dant 

Where a suit is to be instituted against the Union or a State 
Gk>veinment or against a public officer in respect of any act 
purporting to be done by such public officer in his official 
capacity notice has to be given to tibe Government or the 
public officer concerned two months prior to the institution of 
the suit (The Code of Civil Procedure, section 80). The 
object of requiring such a notice is to give the Government or 



40 


GENIRAL FKIKCIPLES OF INDIA?? LAW 


The oScer concerned ar. opportunity to reconsider its or his 
legal position and to set€e the claim or make amends without 
litigation if so advised. The notice must contain the cause of 
action, the name, description and place of residence of the 
plaintiit and the relief which ha claims. Under Article 361 (4) 
of the Constitution of India a similar notice is necessary for 
any civil proceedings in which relief is claimed against the 
President or the Governor or Rajpramukh of a State during 
his term of office in respect o£ any act done or purporting to 
be done by him in his personal capacity whether before or 
after he enters his office as President, or as Governor or Raj- 
pramukh of such State. 

Every suit by a minor is to be instituted in the minor’s name 
by another person of the age of majority who in such suit is 
to be called the next friend of the minor (The Code of Civil 
Procedure, O. XXXII. R, 1). The interest of the next friend 
must not be adverse to that of the minor and if it is so the 
Court will remove him. If a next friend improperly brings 
a suit on behalf of a minor he may be made to pay personally 
the costs of the suit. Where the defendant is a minor the 
Court on being satisfied as to the fact of his minority appoints 
some proper person to be guardian for the suit for such minor. 
Such guardian is also called “ Guardian ad litem 


Service of Summons. 

When a suit has been duly instituted a summons is issued 
to the defendant to appear and answer the claim on a speci¬ 
fied date. The summons is to be served on the defendant in 
the manner prescribed by the Code of Civil Procedure. 

When the Court is satisfied that there is reason to believe 
that the defendant is keeping out of the way for the purpose 
of avoiding service or that for any other reason the summons 
cannot be served in the ordinary way the Court orders what 
is known as “ substituted service ” of the summons (The Code 
of Civil Procediure, O. V, R. 20). In a substituted service the 
Court orders the summons to be served by affixing a copy 
thereof in some conspicuous place in the Court-house and also 
upon some conspicuous part of the house (if any) in which 
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the defendant is last known to have resided or carried on 
business or personally worked for gain or in such other 
manner as the Courc thinks fit. Substituted service is as 
effectual as service made on the defendant. 

Itiai of actions. 

After a summons is served a defendant may or may not 
appear. 

(1) Where the defendant does not appear. 

If the defendant does not appear on the day fixed in the 
summons the Court may, on proof that the summons has been 
dulj^ served, proceed ex parte, i.e. hear the case in the absence 
of the defendant and if satisfied that the plaintiff s claim is 
just pronounce judgment and pass a decree in his favour. 
In any case in which a decree is passed ex parte against a 
defendant, he may apply to the Court by which the decree 
was passed for an order to set it aside ; and if he satisfies the 
Court that the summons was not duly served or that he was 
prevented by any sufficient cause from appearing when the 
suit was called for hearing, the Court makes an order setting 
aside the decree upon such terms as to costs, etc. as it thinks 
fit and appoints a day for proceeding with the suit. 

(2) Where the defettdant appears. 

Where the defendant appears he should at or before the 
first hearing of the case present a written statement of his 
defence. After the written statement of the defendant is filed 
in Court the parties are to make their respective afiSdavits 
of documents setting out therein the list of documents on 
which they rely and give each other inspection of such docu¬ 
ments. After discovery (i.e. making affidavits of documents) 
and inspection is complete the smt becomes ripe for hearing. 

On the date fixed for hearing, or if the hearing is adjourned 
on such, adjourned date, the suit is heard. A party may 
appear either in person or through his advocate or pleader. 
At the first hearing of the suit the Court frames issues to be 
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decided by it in the siiit. Issues arise when a material pro¬ 
position of fact or law is affirmed by one party and denied by 
the other. Material propositions are those propositions of law 
or fact which a plaintiff must allege in order to show a right 
to sue or a defendant must allege in order to constitute his 
defence. Each material proposition affirmed by one party and 
denied by the other forms the subject of a distinct issue. Issues 
are of two kinds : (a) issues of fact and (b) issues of law. 

When in a suit both these kinds of issues arise but the Court 
is of opinion that the case or a part thereof can be disposed 
of on the issues of law only (as for example. “ whether the 
Court has jurisdiction to try the suit” or “whether the suit 
is barred by the law of limitation ”), the Court tries such 
issues first (The Code of Civil Procedme, O. XTV). 

After the issues are framed and settled the trial of the suit 
commences. The plaintiff has the ri^t to begin, imless the 
defendant admits the facts alleged by the plaintiff and con¬ 
tends that either in point of law or on some additional facts 
alleged by the defendant, the plaintiff is not entitled to any 
part of the relief which he seeks. In such a case the d^en- 
dant has the nght to begin. 

The party having the right to begin states his case and pro¬ 
duces evidence in support of the issues which he is bound to 
prove. Evidence may be eiiher documentary evidence or 
oral evidence of witnesses. As regards documentary 
evidence the rule is that the contents of a document cannot 
be proved by oral evidence but the document itself must be 
produced for the inspection of the Court. Oral accounts of 
the contents of a document by some person who has himself 
seen the document is allowed in a few exceptional cases, as 
for example, when the original is lost or destroyed or is in 
the pt^ession or power of a person against whom the docu¬ 
ment is sought to be proved or of any person out of the reach 
of or not subject to the process of the Court. This is known 
as "secondary evidence” (The Indian Evidence Act, 1872, 
sections 5d to 65). 


As regards witnesses the party calling a witness examines 
him first. This is known as “ eaominatwm in chief Then 
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the opposite party cross-examines him. This is Imown as 

(^oss-examination ”, The party calling a witness may after 
cross-ecamination of a witness by the opposite party examine 
him again to explain matters referred to in the cross-examina¬ 
tion, This is known as “ re-examination 

After the party beginning closes his case the other party 
states his case and produces his evidence, i£ any, and then 
addresses the Court generally on the whole case. The party 
beginning may then reply generally on the whole case. 

Judgment. 

After the case has been heard the Judge pronounces judg¬ 
ment in open Court either at once or on some future day of 
which due notice is given to parties or their pleaders. In 
suits in which issues have been framed the Court is to state 
its finding or decision, with the reasons therefor, upon each 
separate issue, unless the finding upon any one or more of the 
issues is sufficient for the decision of the suit. A judgment 
is defined by the Code of Civil Procedure as “ the statement 
given by the Judge of the grounds of a decree or order”. 
Every judgment generally contains a concise statement of the 
case, the points or issues to be decided, the decision thereon 
and the reasons for such decision. 

Costs. 

When a suit is decided in favour of a parly the Court usually 
awards him costs. The object of awarding a party costs is to 
indemnify him against the expenses of successfully vindicating 
his rights in the Court. Therefore costs cannot be imposed 
as a penalty beyond the costs of the suit. The costs of suits 
and applications in suits are in the discretion of the Court 
and the Court will determine by whom or out of what pro¬ 
perty and to what extent such costs are to be paid. The dis¬ 
cretion, however, is a judicial discretion and must therefore 
be exercised on legal principles and not by chance, medley, or 
lay caprice or in temper. The general rule is that “ costs shall 
follow the event The meaning of this is that the successful 
party is entitled to costs unless he is guilty of misconduct or 



44 


GENSBAL PEISCIPLES OF EfEIAN LAW 


there is seme otlie_’ good cause or reason for not awarding 
costs to him. Thus for example where an offer of compromise 
is made by one party which the Court considers proper for 
acceptance but is refused by the other party the Court may 
relieve the party making such offer from pa3nnent of costs 
inciuTed after the date of the offer. 

Decrees and Orders. 

After the judgment is pronounced the successful party 
should apply to the Court to draw up a decree which is then 
drawn up by an officer of the Court. The decree would con¬ 
tain the number of the suit, names and description of the 
parties, particulars of the claim and relief granted or the other 
determination of the stiit (as for example, that the suit is dis¬ 
missed) . Great care has to be taken in drafting a decree as 
the decree must agree with the judgment. If the decree does 
not so agree, the Court has an inherent power to amend the 
decree so as to carry out its own meaning. In case of clerical 
or arithmetical mistakes in decrees arising from accidental 
slips or omissions the decree may be amended by the Court 
either of its own motion or on the application of any of the 
parties. A decree is defined by the Code of Civil Procedure 
as the formal expression of an adjudication which (so far as 
regards the Court expressing it), 

(i) conclusively determines 

(ii) the rights of the parties 

(iii) with regard to all or any of the matters in con¬ 
troversy 

(iv) in the suit. 

All these four conditions have to be fulfilled in order that an 
adjudication may amount to a decree. 

A decree may be either (1) Preliminary or (2) Pinal. 

A Preliminary decree is one in which further proceedings 
have to be taken before the suit can be completely disposed 
of. For example, in a suit for the dissolution of a partnership 
and for partnership accounts the Court may first pass a preli- 
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minary decree declaring the proportionate shares of the 
parties, fix i n g the date of dissolution of the partnership and 
directing such accounts to be taken as the Court £t. 

After passing such a preliminary decree the suit is adjourned 
to a date fixed by the Court for a final decree. As soon as the 
accounts are taken and the amount due to each partner has 
been ascertained the Court passes the final decree. 

An Order is defined by the Code of Civil procedure as the 
“ formal expression of any decision of a Civil Court which 
is not a decree The following are instances of orders made 
in a suit: — 

(i) an order allowing an amendment in a plaint; 

{ii) an order rejecting an application to set aside a decree 
passed ex parte ; and 

(iii) an order directing attachment of any property. 

The following are instances of orders not made in a suit: — 

(i) an order rejecting an application for leave to sue in 
jontna pauperis (as a pauper ); 

(ii) an order under the Indian Trusts Act, 1882, dismissing 
an application for the removal of a trustee; and 

(iii) an order refusing leave to institute a suit for accounts 
of a religious endowment. 

Under the Code of Civil Procedure a decree is invariably 
appealable unless it is expressly provided that no appeal shall 
lie. For example, in the case of a decree passed with the con¬ 
sent of parties no appeal lies. In case of orders, certain orders 
are made appealable by the Code of Civil Procedure. No 
appeal lies from an order unless it is so enumerated in the list 
given in the Code of Civil Procedure, 

EXECUTION OF DECREES AND ORDERS 

The provisions relating to the execution of decrees also 
apply to the execution of orders. Execution is the enforce¬ 
ment of decrees by the process of the Court. The law as to 
the execution of decrees is contained in Part II and Order XXI 
of the Code of Civil Procedure. Order XXI consists of 103 
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rules. These provisions naturally apply to decrees virhich are 
capable of execution and not to decrees that are purely 
declaratory. 


Decrees that may be executed. 

(1) A decree to be executed is the one of the Court of first 
instance until there is an appeal. If there is an appeal from 
the decision of the Court of first instance, the decree to be 
executed is that of the Court of last instance. This is because 
where a decree is made by the Appellate Court the decree of 
the original Court is merged in that of the superior Court, 

(2) A decree to be executed must be a subsisting one and 
not one that has been set aside. 

(3) A decree must be one the execution of which is not 
barred by the law of limitation. Under the Indian Limita¬ 
tion Act, 1908, certain periods are laid down for different ts^pes 
of suits after the expiration of which the Court wUl not enter¬ 
tain a suit, as the same is haired by limitation. For example, 
in case of a breach of contract, a suit must be filed within three 
years of the breach after which period the suit will be barred 
by limitation. Similarly, periods of limitation are laid down for 
execution of decrees. The normal period of limitation for the 
execution of a decree is three years (and twelve years in the 
case of a Chartered High Court) but this period may be 
extended by successive applications for execution each of 
which must be made within three years or twelve years, as 
the case may be, from the last application. A decree other 
than a decree for injrmction (because a decree for injunction 
usually perpetually restrains a party from doing a particular 
thing and it can be enforced on each successive breach of it 
and the period of limitation comes into play only after the 
breadh) can be thus kept alive for a maximum period of 
twelve years, unless the judgment debtor has prevented execu¬ 
tion within twelve years by fraud or force. In the case of 
Chartered Hi^ Courts a decree can be kept alive indefinitely. 

The application for execution must be made in writing and 
should contain certain particulars required by Order XXI. 
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An oral application is only permitted where the decree is for 
the payment of moneys and the judgment-debtor is in the pre¬ 
cincts of the Court when the decree is passed, in which case the 
Court may order immediate execution. In case the applica¬ 
tion for execution is rejected by the Court the decree-holder 
may present another application properly framed. 

The application for execution of a decree must be made by 
the decree-holder. In case where the decree has been trans¬ 
ferred by the decree-holder the transferee may apply for exe¬ 
cution of the decree. In case of a decree which has been 
passed jointly in favour of more than one person, any one of 
such persons may apply for execution of the decree. In case 
the decree-holder is dead, his legal representative may apply 
for execution. 

The execution is applied for against the judgment-debtor, 
if alive; otherwise against his legal representatives. In case 
execution is applied against the legal representative of the 
deceased judgment-debtor, the decree can be executed only 
against the property of the judgment-debtor which has come 
into the hands of the legal representative and is imdisposed 
of and not against the person of the legal representative. In 
case of such an application against the legal representative the 
Court executing the decree issues a notice to show cause why 
the decree should not be executed. 

The execution of a decree may be dealt with under two 
headings, viz., 

(I) Execution against the person of the judgment-debtor, 
and 

(11) Execution against the property of the judgment-debtor 


(I) Execution against the Person of the Judgment-Debtor. 
This may be sub-divided into : — 

(A) decrees for the payment of moneys, and 

(B) decrees other than those for the pasnnent of moneys. 
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(A) Decrees for the Payment of Money. 

In case X obtains a decree against Y for Rs. 8,000 and costs, 
this would be termed a “ money decree ” because the decree 
is for the payment of money. If Y fails to pay the amount 
of the judgment-debt X can apply for execution of the decree 
against the person of Y, and as the decree is a money decree 
the Court will issue a notice calling upon Y to appear and 
show cause why he should not be committed to the civil prison 
in execution of the decree. Y will thus be given an oppor¬ 
tunity to produce his evidence and after such inquiry the 
Court may make an order for the detention of Y (i.e, the 
judgment-debtor) if the Court is satisfied : — 

(1) that the judgment-debtor with a view to obstruct or 
delay the execution of the decree is likely to abscond 
or leave the local limits of the jurisdiction of the Coiurt, 
or that the judgment-debtor has, after the institution of 
the suit in which the decree was passed, dishonestly 
transferred, removed or concealed any part of his pro¬ 
perty or committed any other act of bad faith in respect 
of his property, or 

(2) that the judgment-debtor has refused to pay the decre¬ 
tal amount althou^ he has had the means of paying it 
or a substantial part thereof, or 

(3) that the decretal amount was a sum that the judgment- 
debtor was bound in a fiduciary capacity to account. 

Where Y does not appear after having been given the notice 
mentioned above, in case the decree-holder so desires the 
Court win issue a warrant for the arrest of Y. The desire 
of the decree-holder is taken into accoimt because the decree- 
holder is required to pay subsistence allowance of the judg¬ 
ment-debtor while in prison. 

The term of detention in prison is six months where the 
amount of the decree exceeds Rs. 50 and six weeks if the 
amount is less than Rs- 50. If Y offers payment before he 
is arrested, the officer executing the warrant should receive 
the payment and not execute the warrant. Whilst in prison 
Y may pay the amount to the officer-in-charge of the prison 
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in which case he will be released. Y will also be released if 
the decree-holder requests the Court to do so or omits to pay 
the subsistence allowance of the judgment-debtor. Once Y 
is released he cannot be re-arrested in execution of the same 
decree although the judgment-debt has remained unpaid. The 
meaning of this is that although the decree stiU exists it can¬ 
not be now executed against Y’s person although it may be 
executed against Y’s property. It may be mentioned that no 
woman can be arrested in execution of a money decree. 


(B) Decrees other than for payment of Money. 

A judgment-debtor may be arrested and imprisoned in exe¬ 
cution of decrees other than those for payment of money also 
(as for example, decree for specific performance of a contract, 
injunction, or for specific movable property) and similar rules 
as in the case of a money decree will apply. An application 
must be made in a proper form and the Court will then issue 
a warrant for the arrest of the judgment-debtor who must be 
brought into Court as soon as practicable. The Court will 
then make an order committing the judgment-debtor to the 
civil prison. As soon as the decree is satisfied the judgment- 
debtor would be released, otherwise he would be detained in 
prison iintU the expiration of the term of detention. Similar 
rules as to release and detention apply as in the case of money 
decrees- 

(II> Execution against the Property of the Judgment-Debtor. 

This may be sub-divided into (a) attachment and (b) sale. 
In the first instance attachment is levied and thereafter the 
property may be sold as mentioned below. 

There are certain kinds of properties which cannot be sold 
or attached in execution of a decree. These are mentioned in 
section 60 of the Code. The most important of these are (1) 
books of accounts ; (2) right of personal service ; (3) right to 
future maintenance; (4) necessary wearing apparel, cooking 
vessds, bed and beddings of the judgment-debtor, his wife 
and children; (5) a mere right to sue for damages; (6) 
D 
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stipends and gratuities allowed to pensioners of the Crown; 
(7) wages of labourers and domestic servants ; (8) salary to 
the extent of the jfirst hundred rupees and half the remainder 
of such salary ; (9) pay and allowances of persons in the Army 
and Navy; (10) houses and other buildings belonging to an 
agriculturist and occupied by him; (11) all compulsory depo¬ 
sits and other sums derived from a provident fund ; and (12) 
an expectancy of succession by survivorship or other merely 
contingent or possible right of interest. 

Thus with the exception of the property mentioned in sec¬ 
tion 60 of the Code, all saleable property, movable or immova¬ 
ble, belonging to the judgment-debtor or over which or the 
profits of which he has a disposing power for his own benefit 
is liable to attachment and sale in execution of a decree. 

(A) Attachment. 

(1) Attachment of immovable property : In case of immova¬ 
ble property the attachment is made by an order prohibiting 
the judgment-debtor from transferring or charging the pro¬ 
perty in any way and prohibiting all other persons from taking 
any benefit imder such transfer or charge. Such an order 
must be proclaimed at some place on or near the property 
concerned and a copy of the order has to be fixed on a con¬ 
spicuous part of the property and on the Court house. If 
during the pendency of the attachment the judgment-debtor 
satisfies the decree, the attachment will be automatically with¬ 
drawn. If the decree is not so sat^fied the Court will order 
the property to be sold. 

(2) Attachment of movable property : In case the pro¬ 
perty to be attached is moveable property (other than agri¬ 
cultural produce) in the possession of the judgmoit-debtor, 
the attachment will be made by an actual seizure and the 
property will be kept in the custody of the attaching officer 
who has the right to sell the property if it is subject to speedy 
and natural decay. In case of agricultural produce the affix¬ 
ing of a copy of the warrant of attachment is necessary. 
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A debt can also be attached provided it is actually due from 
the Garnishee (i.e. a person who is indebted to a judgment- 
debtor) to the judgment-debtor. A Garnishee is a person 
who has been warned to pay his debt not to his creditor but 
to a third person who has obtained a decree against his 
creditor. An order thus arresting the debt in the hands of 
a garnishee is called a Gamiisliee Order. In the case of a share 
in the capital of a corporation, the attachment is to be made 
by a written order prohibiting the person in whose name the 
share may be standing from transferring the same or receiv¬ 
ing any dividend thereon. In the case of movable pro¬ 
perty not in the possession of the judgment-debtor, the 
attachment is to be made by a written order prohibiting such 
person from giving it over to the judgment-debtor. 

In ail these cases a copy of such order has to be adixed on 
some conspicuous part of the Court house and another copy 
sent in the case of the debt, to the debtor; in the case of a 
s har e, to the proper officer of the corporation; and in case 
of other movable property, to the person in possession of the 
same. 

(3) Attachment of Decrees : When the property to be 
attached is a decree either for payment of money or for sale 
in enforcement of a mortgage or charge the attachment is to 
be made— 

(a) if the decree was passed by the same Court then by the 
order of such Court, and, 

(b) if the decree sought to be attached was passed by 
another Court, then by the issue to such other Coxirt 
of a notice by the Court which passed the decree sought 
to be executed to stay the execution unless and until— 

(i) the Court which passed the decree sought to be 
executed cancels the notice, or 

(ii) the holder of the decree sought to be executed or 
his judgment-debtor applies to the Court receiving 
such notice to execute its own decree. 

Thereafter the Court on the application of the attaching 
creditor or his judgment-debtor proceeds to execute the 
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attached decree- The net proceeds from the execution are 
applied in satisfaction the decree sought to be executed. 

When the property to be attached in execution of a decree 
is a decree other than a decree of the nature above referred 
to (i.e. other than a decree for the payment of money or for 
sale in enforcement of a mortgage or charge) the attachment 
is made by a notice by the Court which passed the decree 
sought to be executed, to the holder of the decree sought to 
be attached, prohibiting him from transferring or charging 
the same in any way; and where such decree is passed by 
any other Court, also by sending to such other Court a notice 
to abstain from executing the decree sought to be attached 
until such notice is cancelled by the Court from which it was 
sent. 

Unlike money decrees and mortgage decrees these decrees 
are realized by a sale of the decree itself. 

(4) Attachment of partnership property : Property 
belonging to a partnership can only be attached and sold in 
execution of a decree against the firm or against the partners 
of a firm as such. 

A person holding a decree against a partner (in his indivi¬ 
dual capacity and not as a partner) may apply to the Court 
and obtain an order charging the interest of such partner in 
the partnership property and profits with pajrment of the 
amoimt due under the decree. The Court may also appoint a 
receiver of the share of such partner in the profits whether 
already accrued due or accruing and of any other money which 
may be coming to him in respect of the partnership and direct 
accoimts and inquiries and make an order for the sale of such 
interest. The other partner or partners are at liberty to 
redeem the interest so charged or in the case of a sale l^ing 
directed, to purchase the same. 

Where an attachment has been made any private transfer 
or delivery of property attached or of any interest therein 
and any payment to the judgment-debtor of any debt, divi¬ 
dend or other monies contrary to such attachment is void 
against all claims enforceable und^ the attachment. 



THE TRIAL OF ACTIONS & EXECUTION PROCEEDINGS 53 


(B) Sale. 

As seen above in case of movable property wbich is subject 
to speedy and natural decay it must be sold at once. Every 
sale in execution of a decree must be conducted by an officer of 
the Court except in the case of negotiable instruments or a 
share in a corporation in which case the Court may order the 
same to be sold through a broker. After the property whether 
movable or immovable is attached, before the sale is conducted 
a proclamation of the intended sale is made stating the time 
and place of sale, the property to be sold, the encumbrances 
to which it is liable, etc., so that the purchaser may know 
the nature and value of the property. The sale should not 
take place until after the expiration of 30 days in case of 
immovable property and 15 days in case of movable property 
from the affixing of such proclamation unless the judgment- 
debtor gives his consent in writing to an earlier date for sale. 
The holder of the decree is not permitted to bid or purchase 
the property at such a sale without the express permission 
of the Court. 

The methods of execution of a decree provided by the Civil 
Procedure Code are five, viz., 

(1) by delivery of any property specifically decreed, 

(2) by attachment and sale of any property, 

(3) by arrest and detention in a civil prison, 

(4) by appointing a receiver, or 

(5) such other manner as the nature of the relief may 
require. 

A decree may be executed (1) by the Court which passed 
it or (2) by the Court to which it is sent for execution. The 
Court which passed the decree may tranter the decree to 
another Court for execution either (a) on the application of 
the decree-holder or (b) on its own motion. A decree-holder 
can apply for transfer if the judgment-debtor either actually 
or voluntarily resides or carries on business or personally 
works for gain within the local limits of the jurisdiction of 
such other Court or has no property within the local limits of 
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the jurisdiction of the Court which passed the decree sufficient 
to satisfy such decree and has property within the local limits 
of such other Court. A decree-holder may also apply for 
transfer if the decree directs the sale or delivery of immovable 
property situate outside the local limits of the jurisdiction of 
the Court passing such decree or where the Court passing 
the decree considers for any other reason which it shall record 
m writing that the decree should be executed by such other 
Coiart. 

The Court executing the decree sent to it will have the same 
power in executing such decree as if the decree has been pass¬ 
ed by itself. The transferor Court, however, does not 
altogether surrender control. It has power under the Code 
to make an order for stay of execution or it may withdraw the 
execution by calling back the decree or it may make an order 
for simultaneous execution by another Court. In case the 
|decree is assigned after such transfer the assignee must apply 
for execution to the original Court. Thus although after 
transfering a decree to another Court for execution the Court 
which passed the decree cannot itself execute it, the trans¬ 
feror Court still has considerable control over such decree. 

Cross-Decrees. 

Where two decree-holders hold decrees against each other 
the decrees are said to be Cross-Decrees. For example, if X 
obtains a decree against Y in one suit and Y obtains another 
decree against X in another suit, these two decrees are said 
to be cross-decrees and the decree-holder in one suit is the 
judgment-debtor in the other. Order XXI, K. 18 provides 
for a set-off of cross-decrees and execution for the balance, if 
any. In order to attract the applicaticm of this rule both the 
cross-decrees (a) must be before the Court at the same time; 
(b) must have been obtained in separate suits; (c) must be 
between the same parties; (d) must be for a definite sum of 
money; and (e) must be capable of execution at the same 
time and by the same CourL If both the decrees are of an 
equal amount, the two decrees will satisfy one another and 
satisfaction will be entered in both. In case however the 



THS TRIAL OF ACTIONS A EXECUTION PROCEEDINGS 55 


sums due under the two decrees are unequal, execution will 
be taken out under the decree for the larger sum only for the 
difference between the sums due under the two decrees and 
the decree for the smaller s\un will be deemed to be satisfied. 

Execution Court. 

A decree once passed is conclusive between the parties and 
will stand until it is set aside in appeal or revision or by a 
suit. The Executing Court has therefore no jurisdiction to 
go behind the decree and entertain any objection as to its 
validity and must take the decree as it stands and proceed to 
execute it. Thus the Executing Court cannot go into the 
question of fraud or into the question of jurisdiction of the 
Court passing the decree. The EJxecuting Court can however 
determine all questions arising between the parties to the suit 
in which the decree under execution was passed and relating 
to the execution, discharge or satisfaction of such decree. The 
Executing Court is given the exclusive jurisdiction to decide 
all these questions with a view to avoid needless litigation 
and unnecessary expenses which a separate suit would entail. 
All other cases are, decided by a separate suit. 

Flecept. 

A precept is a request made by a Court to another Court to 
attach the property of-ihe judgment-debtor pending transfer 
of the decree for e:^ecution. The judgment-debtor’s property 
to be attached is s]^ecified in such precept. 

Beo^er. 

The appointment of a receiver in execution proceedings is a 
form of equitable relief available by way of an exceptional 
remedy. It is not granted as a matter of right. It is granted 
on the ground that there is no effective remedy by execution 
at law. The appointment of a receiver is a matter of dis¬ 
cretion for the Court and a proper case has to be made out to 
satisfy the Court that such appointment is more likely to bene¬ 
fit both the decree-holder and the judgment-debtor, than a 
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sale of the attached property. A receiver is usually appointed 
in execution to collect the rents of an attached property, to 
realise an attached decree or a debt attached in execution of a 
decree and to realise a decree for maintenance charged upon 
immovable property. 

A receiver can also be appointed pending a suit when it 
appears to the Court to be * just and convenient ’ to do so. 
The object of so appointing a receiver is to preserve the sub¬ 
ject-matter of the litigation pending the judicial determina¬ 
tion of the rights of the parties thereto. A receiver p ending 
the heanng and final disposal of the suit is usually apx>ointed 
in mortgage suits, suits for administration of an estate, dissolu¬ 
tion of partnership, and partition of joint family property. 

A receiver, whether appointed in execution or otherwise, 
is an officer or representative of the Court. His appointment 
is for the benefit of all parties concerned. His possession is 
the possession of the Court by its receiver and any interfer¬ 
ence with the possession of the receiver amounts to contempt 
of Court. 

The Court may by general or special order fix the amount 
to be paid to the receiver as his remuneration. The Court 
may also direct a receiver to give security duly to accoimt 
for what he receives in respect of the property of which he 
is appointed receiver. He has to submit accoimts to the Court 
and pay as the Court directs the amount due from him . He 
IS also responsible for any loss occasioned to the property of 
which he is appointed receiver by his wilful default or gross 
negligence. 

SatisfacticHt and adjustment of Decrees. 

All moneys payable under a demree are to be paid— 

(a) into the Court whose duty it is to execute the decree 
ii[in which case notice is to he given to the decree- 
holder), or 

(b) out of Court to the decree-holder, or 

(c) otherwise as the Court which made the decree directs. 
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A judgment-debtor may make payment in whole or in part 
of the amoimt due imder a decree to the decree-holder out of 
Court. The decree-holder is to certify the payment to the 
Court whose duty it is to execute the decree and the Court 
records the same accordingly. If the decree-holder fails to 
do so the judgment-debtor may inform the Court and apply 
to the Court to issue notice to the decree-holder to appear 
and show cause, why the payment should not be recorded 
as certified. If the decree-holder after service of such notice 
fails to show cause why the payment should not be recorded 
as certified the Court records the same accordingly. The 
same rules apply where a decree is adjusted in whole or in 
part as for example where the decree-holder agrees to give 
up the interest on the decretal amoxmt or to accept payment 
by instalments. 

A certification by the decree-holder is not subject to any 
limitation, but an application by the judgment-debtor to 
record payment or adjustment must be made within 90 days 
of the payment or adjustment. It is very important to note 
this because unless a payment is certified or recorded, a Court 
mcecuting the decree will not recognize it, and the judgment- 
debtor will have to pay twice over. His only remedy is to 
sue the decree-holder for damages sustained by him by reason 
of the breach of contract represented by the adjustment. He 
can also prosecute the decree-holder for the offence of giving 
false evidence or for fraudulently causing a decree to be exe¬ 
cuted after it has been satisfied. 

Elxecution against Crown or Public Officer. 

When a decree is against the Government or against a public 
officer in respect of an act purporting to be done by him in 
his official capacity, a time is specified in the decree within 
which it is to be satisfied. If the demree is not satined within 
the specified time, the Court reports the case for orders of the 
State Gktvemment. Execution is not to issue on any such 
decree unless it remains unsatisfied for a period of three 
months computed from the date of such report (Code of Civil 
Procedure, section 82). 
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Stay of Execution. 

An appeal against judgment and decree does not of itself 
operate as a stay of proceedings under the decree or order 
appealed from; and in spite of the appeal the decree-holder 
may execute his decree. This may result in great inconveni¬ 
ence and hardship at times. The remedy is for the appellant 
(i.e. the person filing the appeal) to apply to the Appellate 
Court for stay of execution (The Code of Civil Procedure, 
O.XIJ, R.5). The Appellate Court may grant such stay if it 
is satisfied— 

(a) that substantial loss may result to the party applying 
for stay of execution unless the order is made; 

(b) that the application has been made without unreason¬ 
able delay; and 

(c) that security has been given by the person applying 
for the due performance of such decree or order as may 
ultimately be binding on him. 

Restitution. 

When no stay of execution has been given the decree-holder 
can, as seen above, execute the decree. In such a case if the 
decree is varied or reversed in appeal or in revision the decree- 
holder must restore the benefit obtained by him. The person 
entitled to such restitution cannot file a suit for that purpose 
but must make an application to the Court of first instance 
(and not the Appellate Coiirt). On such an application being 
made the Court is to cause such restitution to be made as 
would, so far as could be, place the parties in the position 
which they would have occupied but for such decree or 
decrees or such part thereof as has been varied or reversed. 
To carry out such restitution the Court passes the necessary 
orders including orders for the refund of costs for the payment 
of interest, damages, compensation and musne profits, which 
are properly consequential on such variation or reversal 
(The Code of Civil Procedure, section 144). 
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Enforcement of Awards. 

Parties may, instead of litigating their differences in a 
Coimt of Law, refer them to arbitration, i.e, leave them to a 
third person or persons to decide the issue. Even while a 
suit has already been filed, if all the parties agree that the 
matter in difference between them should be referred to 
arbitration, they may apply in wTiting to the Court before 
judgment is pronounced, for an order of reference to arbitra¬ 
tion. Any civil difference or civil right may be referred to 
arbitration. The arbitration agreement is required to be in 
writing by the Arbitration Act of 1940. Such an agreement 
may or may not name an arbitrator. K more than one arbi¬ 
trator is appointed, the agreement should provide for the 
appointment of an umpire who could act in case of a disagree¬ 
ment between the arbitrators. 

The decision of the arbitrators or umpire is called an award. 

After the arbitrators or umpire have made their award they 
have to sign it and give notice in writing to the parties of the 
making and signing of the award and of the fees and charges 
payable in respect of the arbitration and award- After the 
award has been duly signed by the arbitrators concerned any 
party to the arbitration agreement or any person claiming 
under him can request (or the Court may direct) the arbi¬ 
trators or the umpire concerned to cause the award or a 
signed copy of it to be filed in Court and the arbitrators are 
to do so on payment of the fees and charges due in respect 
of the arbitration and award and of the costs and charges of 
filing the award. Notice of the filing of such award shall be 
given to the parties by the Court. Where the arbitrators or 
the umpire state a special case, the Court after giving notice 
and hearing the parties, pronounces its opinion thereon and 
such opinion is added to and will form part of the award. 

The Court may set aside an award on any of the following 
groimds: — 

(i) that an arbitrator or umpire has misconducted himself 
or the proceedings; 
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(ii) that an award has been made after the issue of an order 
by the Court superseding the arbitration or after arbi¬ 
tration proceedings have become invalid; and 

(iii) that an award has been improperly procured or is other¬ 
wise invalid. 

The Court has the power to remit an award for the 
reconsideration of the arbitrators or the umpire (i) where the 
award has left imdet^mined any of the matters referred to 
arbitration or (ii) where the award is too indefinite as to be 
incapable of execution or (iii) where an objection to the 
legality of the award is apparent upon the face of it. 

After an award is filed, if it requires to be enforced, judg¬ 
ment must be pronounced and a decree must be drawn up. 
The decree will be enforced in the same manner as an ordi¬ 
nary decree of the Court. Where the Court sees no cause to 
remit the award or any matters referred to arbitration for 
reconsideration or to set aside the award, the Court will, after 
expiry of the time for making an application to set aside the 
award or after refusal of such application, proceed to pro¬ 
nounce judgment according to the award and upon the 
judgment so pronounced a decree will follow. No appeal lies 
from such a decree except on the ground that it is in excess 
of, or not otheiwise in accord 2 tnce with, the award. 



CHAPTER V 


LAW OF TORTS 

The law of torts is a branch of law which governs actions 
f<»: damages for initudes to certain kinds of rights such as 
rights to person, property and reputation. The law of torts 
as administered in India is the Common Law of England as 
modified by decisions of Indian Courts and by Acts of the 
Indian Legislature. Therefore the law of torts applicable to 
India consists mostly of principles of English law with neces¬ 
sary modifications as certain rules of En^sh law are not 
applicable to India on equitable grounds. 

Sir John Sahnond defines a tort as “ a civil wrong for which 
the remedy is a Common Law action for unliquidated 
damages and which is not exclusively a breach of contract or 
a breach of trust or other merely equitable obligation 

Winfield in his Law of Torts observes: “ Tortious liability 
arises from the breach of a duty pr imar ily fixed by the law; 
such duly is towards persons generally and its breach is 
redressible by an action for unliquidated damages.*’ 

A tort is, therefore, 

(1) a civil wrong, not being exclusively a breach of con¬ 
tract or a breach of trust, 

(2) which results in the infringement of a right “ in rem ” 
conferred by law, and 

(3) for which the appropriate remedy is an action for 
damages. 

T3ie word “tort” is the French equivalent of the English 
word “ wrong ” and of the Roman term “ delict The word 
has been derived from the Latin word “ tortum ” meaning to 
twist. It therefore implies conduct which is twisted or 
tortious. 
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TORT AND CONTRACT 

A tort is not the same thing as a contract. A tort diifers 
from a contract in the following respects : — 

(1) Consent is the basis of a contract. A tort is inflicted 
against or without consent. 

(2) A breach of contract is a civil injury which arises out 
of an agreement and which is governed by a special 
body of law. A tort is a civil injury which does not 
arise out of any agreement between the tortfeasor i.e-, 
the wrong-doer, and the person injured. 

(3) A breach of contract infringes only a right in personam^ 
i.e. a right created by the consent of the parties by 
reason of their agreement and available only against 
some particular person or body. For example, if X 
agrees to sell Y his watch for Rs. 100, a refusal by X 
or Y to perform his part of the agreement, results in a 
breach of contract. A tort, on the other hand, is a vio¬ 
lation of a right “ in rem ”, i.e. a right vested by Law 
in one person and available against the world at large. 
For mcample, the owner of land has a right against the 
whole world to the exclusive use of his land and anyone 
who steps on that land without the express or implied 
authority of the owner infringes that right and commits 
trespass. 

(4) In a breach of contract the duty that is violated is the 
duty owed to the other contracting party alone. In a 
tort there is a breach of duly imposed by law and owed 
to the community at large. Thus the nature of duty 
violated is different in both. 

(5) Ih a breach of contract, motive is immaterial. In a 
tort, however, motive is very often taken into considera¬ 
tion in assessing damages. In a breach of contract 
damages are often awarded as compensation except in 
a case of breach of promise of marriage or wrongful 
dishonour of a cheque by a bank. In the case of a tort 
to person, character or feelings of a parly where there 
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is also fraud, malice or violence, exemplary damages 
are often awarded with a view to punish the wrong¬ 
doer. 

The same act may sometimes amount to both a tort as well 
as a breach of contract. For example, a solicitor or a surgeon, 
as will be seen later, is liable for negligence in the discharge 
of his professional duties either in an action for a breach of 
c(»itract or a tort. 


TORT AND CRIME 

A crime is essentially different from a tort. The following 
are the main points of difference ; — 

(1) Crime consists of a breach of public rights and duties 
which affect the whole community considered as a 
commimity whereas a tort is an infringement of a 
private right although that right is a right in rent or 
conferred by the State belonging to individuals con¬ 
sidered as individuals. 

(2) In case of a crime the wrong-doer is punished by the 
State and the proceedings in respect thereof are con¬ 
ducted in the name of the State and the wrong-doer, 
if foimd guilty, is punished by the State. In case of a 
tort, an action can only be brought by the injured party 
who has to be compensated by the wrong-doer. 

(3) The law of crimes is to be found in the Indian Penal 
Code whereas the law of torts is to be found mainly in 
judicial precedents supplemented by a few Acts of the 
Legislature. 

It may sometimes happen that the same set of circumstances 
looked at from one point of view constitute a tort whils t 
looked at from another point of view also constitute a crime; 
as for example assaiilt, libel, theft, mischief to property, etc. 
In the case of an assault, the right violated is no doubt one 
which every person has, viz. that his bodily safety shall be 
reflected and the sufferer, therefore, is entitled to damages. 
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An assault at the same time constitutes a menace to the safety 
of society and is therefore also punishable by the State. 

A wrong may sometimes amount to a breach of contract, 
a tort as well as a crime, e.g. fraud, negligence (criminal), etc. 

ESSENTIAL ELEMENTS IN A TORT 

In order to succeed in an action for tort, the plaintiff must 
prove:— 

(1) that the defendant has done a wrongful act, i.e. he 
has infringed a right vested in the plaintiff, 

(2) that the plaintiff has suffered damage, real or notional, 
and 

(3) that such damage is the result of the wrongful act of 
the defendant. 

Legal damage is not the same thing as actual damage. In 
law even though there may be no pecuniary loss, legal damage 
is said to be caused where there is a violation of some right. 
This is on the basis of “uhi jfus ihi remedium** (where there 
is a ri^t there is a remedy or there is no wrong without a 
remedy). 

In the leading case of Ashby v. White, [ (1703) 2 Ld. Rajnn. 
938, 955], it was held that a person having a ri^t to vole at 
an election can maintain an action against the returning officer 
who refused to allow him to record his vote even though the 
person for whom he wanted to vote was actually elected. In 
this case Lord Holt, C.J., said: “ Every injury imports a 
damage, though it does not cost the party one farthing and it 
is impossible to prove the contrary, for a damage is not merely 
pecuniary, but an injury imports a damage when a man is 
thereby hindered of his ri^t.” 

This type of tort is sometimes referred to as ** infuria sine 
damno **. The meaning of “ injuria ” is a tortious act, whereas 
by damno** is meant damage in the sense of a pecuniary 
loss, loss of service, health, etc. An example of injuria sine 
damno would be where a banker refuses to honour the cheque 
of his customer although he has sufficient funds. In such a 
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case an action will lie at the instance of the customer even 
though the customer has in fact suffered no loss or damage 
by reason of dishonour of the cheque [Marzetti v. Williams, 
<1830) 1 B. & Ad. 415]. 

“ Damnum Sine injuria 

In many cases although a person suffers actual and substan> 
tial loss no action lies because there is no infringement of any 
l^al light. In such cases the law deems it better that the loss 
should lie where it falls. The following are some examples 
of such losses which do not amount to a tort: — 

(1) Damage caused by exercise of equal rights, e.g. trade 
competition, lawful use of one’s own property. 


Chasemore v. Richards, 

(1859) 7 H.L.C. 349. 

An owner of land drew all the water which was 
beneath his land and which did not flow in a defined 
channel. By doing so he prevented such water 
from flowing to his neighbour’s land thus causing his 
neighbour actual and substantial loss. 

Held that no action lay. 


Gloucester Grammar School Case, 

(1410) Y.B. 11 Hen. IV fo. 27, pi, 21, 23. 

A rival school was set up by the defendant next door 
to the plaintiff’s school and boys left the plaintiff’s school 
and joined the defendant’s school. 

Held that an action was not maintainable. 


Mogul Steamship Co. v. McGregor, Gow & Co., 
(1892) A.C. 25. 

Four shipowners combined to drive a fifth shipowner 
out of trade and offered special terms to customers if 
they would deal with them only and not with the fifth. 

E 
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Held that the fifth shipowner had no right of action as 
no legal right of his had been infringed. Thus damage 
done by trade competition is not actionable. 

(2) " Volenti non fit injuria (An injury cazmot be done 
to a willing person), i.e. if the plaintiff has consented to the 
act which caused him loss or damage, he cannot main tain an 
action in tort in respect of such damage. The consent however 
must be real as mere knowledge or “ scienti ” is not sufScient. 
It has been held that spectators at a motor race are taken to 
have consented to run the risk of injury which might be 
caused by an accident at such race course and therefore 
cannot maintain an action for injury so caused. In another 
case however it was held that the mere fact that a workman 
knew that he was working in a dangerous place is not of itself 
a proof of his having consented to run the risk of any injury 
that might be caused to him. This is because the principle 
of law is volenti non fit injuria and not scienti non fit injuria. 
It must be proved that the person injured not only knew of 
the risk, but that he voluntarily took it. 

The defence of volenti non fit injuria does not apply to : — 

(a) An unlawful act, for no person can license another to 
commit a crime [R. v. Donovan^ (1934) 2 K.B. 498]. 
For example, injuries caused through boxing, wrestling, 
fencing, etc. according to the rules of the game do not 
give rise to an action of damages but if die boxing is 
done with naked fists or the fencing with sharp swords 
the maxim does not apply. 

(b) A breach of statutory duty. For example, an employer 
cannot by reason of this maxim escape liability to a 
worker who claims for an injury caused through the 
breach of a duty imposed by a statute on the employer. 

(c) Rescue cases. A man who suffers harm by voluntarily 
undertaking a risk even of death in rescuing another 
can recover damages from the person through whose 
wrongful conduct the situation arose. In such cases it 
is immaterial whether the rescuer owes a duty of pro¬ 
tection to the person rescued or not l_Haynes v. 
Harwood, (1934) 2 K.B. 240]. If, however, there was 



lAW OF TOBTS 


r.o need for the resc’jer to run the risk which caused 
him. harm the rescuer cannot recover damages. 

(d) Cases of negligence. 

(3) Inevitable accident. 

(4) An Act absolutely authorised by statute and done 
’ivithout negligence. 

(5) Where the damage is too remote (this is dealt with in 
detail later on). 

(6) De minimis non curat lex where the discomfort or 
inconvenience suffered is too trivial or too indefinite or too 
difficult to prove. 

(7) Works of necessity as when houses are pulled down to 
stop a fire or cargo thrown overboard to save a ship. 

Damage and Damages. 

By the word *' damage ’* is meant injury for which compen¬ 
sation is given. By damages ” is meant such compensation. 
Thus damages are awarded to compensate the damage or 
injury caused to a person. 

Special Damage. 

In case of certain kinds of wrongs no action lies unless the 
plaintiff shows that he has suffered actual or special damage. 
For example, in the case of the following torts special damage 
must be shown by the plaintiff to succeed in his action ; — 

(1) menace, 

(2) slander, 

(3) deceit, 

(4) seduction, 

(5) conspiracy, 

(6) right of support of land between adjacent land owners, 

(7) waste, 

(8) nuisance consisting of damage to property, and 
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(9) action against a person procuring a breach of contract 
with the plaintiff, etc. 

>l^ce. 

Malice is of two types : 

(1) Express malice or actual malice, i.e. ill-will against a 
person, and 

(2) malice in law or implied malice. Malice in law is said 
to exist where a person does a wrongful act inten¬ 
tionally without just cause or excuse. 

Motive is generally not material in determining the liability 
for a tort. If for example a person has a right to do something, 
the exercise of such a right cannot be made actionable by 
showing that it was done with an improper motive [Allen v. 
Flood, (1898) A.C. 17]. “ A man who libels another from the 
loftiest motives is just as criminal as if he had done so for 
spite ” [per Blackburn J, in Capital & Counties Bank v. 
Henty, (1882) 7 A.C. 741]. 

Intention also is generally irrelevant because liability in tort 
arises from a wrongful act and not from the intention of the 
wrong-doer. Thus a good intention will not excuse a wrong¬ 
ful act, e.g. where a person trespasses on the land of another 
in the honest belief that he has the right to go there, Isuch 
person is nevertheless liable in tort. Again, a wrong-doer 
cannot plead that he did not intend to cause damage because 
every person is presumed to intend and know the natural and 
probable consequences of his acts even though he may not 
have contemplated them. 

Malice is only relevant in certain torts where malice has 
been made an essential element of that particular tort. For 
example, malice is essential in the case of: — 

(1) defamation on a privileged occasion; 

(2) malicious prosecution; 

(3) wilful and malicious damage to property, etc.; 

(4) injurious falsehood; 
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(5) conspiracy: 

{ 6) maintenance ; and 
(7) slander of title. 

Malfeasance, >iisfeasance, Non-feasance. 

Malfeasance means the commission of an unlawful act. 
This term is generally applied to those unlawful acts which 
do not require proof of malice or negligence and are action¬ 
able per se, as for example, trespass. 

^lisfeasance means the improper doing of a lawful act or 
the doing of a lawful act in an unlawful manner. For example, 
it is misfeasance if a man does a lawful act without exercising 
that care which a due regard to the rights of others, requires. 

Non-feasance means an omission or failure to do an act 
which a person is under an obligation to do. 

The distinction between non-feasance and misfeasance is 
that the first is a total omission to do an act which a person 
has promised, or is under an obligation to do. In the second 
there is some negligence in the execution of the act. When 
a x>erson has undertaken to do some act for another gratui¬ 
tously, non-performance or non-feasance of it imposes no 
liability on him but misfeasance in executing such act gives 
rise to a liability. 


PARTIES TO A TORT 

(1) The Crown : The general rule of English law is that 
“ the King can do no wrong ”, and therefore no action can lie 
against the Crowm. A petition of right can however lie against 
the Crown for : — 

(a) damages for breach of contract, though such breach of 
contract may presumably also amount to a tort; and 

(b) specific restitution or value of property wrongfully 
detained by the Crown. 

The Crown is also not liable for the torts of its servants and 
agents. 
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The position, however, is changed by the Crown Proceedings 
Act, 1947. Under this Act the Crown is liable in the same 
manner as any other individual in respect of— 

(i) torts committed by its servants and agents, provided 
that the act or omission of the servant or agent would, 
apart from the Act, have given rise to a cause of action 
in tort against that servant or agent or his estate; 

(ii) any breach of duty owed by a person to his servants 
or agents at Common Law by reason of being their 
employer; 

(iii) any breach of duty attaching at Common Law to the 
ownership, occupation, possession or control of pro¬ 
perty ; and 

(iv) any breach by the Crown of a statutory duty. 

The rule as to indemnity and contribution between joint- 
tort-feasors is also made enforceable against the Crown and 
the Law Reform (Contributory Negligence) Act, 1945, is made 
binding on the Crown. 

The King, however, caimot be sued in tort in respect of acts 
done in his private capacity nor does the Act affect the power 
or authority exercisable by the Crown by virtue of its preroga¬ 
tive or conferred on it by statute. 

The position of the President of India and of Governors and 
RajpramuMis of States is dealt with under the heading “ Acts 
of High Public Officers ” in the section entitled “ Privileged 
Act 

(2) Public Officials: The immunity of the Crown does 
not extend to public officials. Public officials can be sued in 
their private capacity for a tort and they cannot set up the 
defence that the act was committed in their public capacity, 
i.e. on behalf of the Crown or the Government. A Public 
official, however, is not liable for the acts of his subordinates 
as the rule of employers’ liability for their servants’ torts 
(which will be explained later) does not apply to public offi¬ 
cials so as to make them liable for acts of their subordinate. 
The reason for this is that the subordinates are, along with 
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such public officials, fellow-servants of the Crown. Of course 
the position would be different if the tort had been committed 
by the subordinate official under the express authority of the 
superior official. 

(3) Foreign Sovereigns : A foreign sovereign is not liable 
to be sued in an Indian Court unless he voluntarily submits 
himself to the jurisdiction of the Indian Court. Under section 
86 of the Civil Procedure Code, 1908, the consent of the Cen¬ 
tral Government is necessary in order to sue a Prince or 
Chief of a former Indian State. A foreign State which has 
been recognized by the Union Government may sue in any 
Indian Court provided the object of the suit is to enforce a 
private right vested in the head of such State or any officer 
of such State in his public capacity (see section 84 of the 
Code of Civil Procedure, 1908). 

(4) Ambassadors: An Ambassador is not liable to be 
sued for a tort in an Indian Court during his term of office, 
but he may be sued after the expiration of his term of office, 
as the right of action is merely suspended during such term 
of office. This privilege extended to an ambassador is really 
the privilege of the sovereign by whom the diplomatic agent, 
that is the ambassador, has been appointed and, therefore, the 
ambassador can be sued with the sanction of such sovereign. 
An ambassador, like a foreign sovereign, can waive his pri¬ 
vilege and submit to the jurisdiction of the Indian Courts. 

(5) Alien Enemies : An alien enemy is a person of foreign 
nationality whose country is at war with India. A person 
residing in an enemy territory is also termed an alien enemy 
irrespective of his nationality. An alien enemy cannot sue in 
any Indian Court but alien enemies residing in India with the 
permission of the Union Government may sue in any Indian 
Court in the same manner as if they were citizens of India. 
In England an alien enemy cannot sue unless by virtue of an 
Order in Council or unless he has entered into the British 
Dominions under a flag of truce, cartel, pass or some other 
act of pubHc authority putting him under the Crown’s protec¬ 
tion. 



72 


GENERAL PRINCIPLES OF INDIAN LAW 


(6) Convicts : In Indian Law a convict may sue for a 
tort both to his person and property. In England the For¬ 
feiture Act, 1870, defines a convict as a person against whom 
a judgment of death or of penal servitude has been pro¬ 
nounced on a charge of treason or felony. There an admin¬ 
istrator is appointed who will act on behalf of the convict for 
an injury to the property of the convict. At Common Law a 
convict could always sue for any personal wrong, as for 
example, assault and defamation. 

(7) SpozLses (i.e. Husband and Wife) : At Common Law 
a husband cannot sue his wife in tort nor can a wife sue her 
husband in tort, because, in the eye of the law, husband and 
wife are one person. A wife can, however, sue her husband 
in order to protect her own separate property (The Married 
Women’s Property Act, 1882). For example, she can prevent 
her husband from entering her own separate house. The law 
has, however, omitted to give the husband a corresponding 
right. Except for this right of suing her husband for the pro¬ 
tection and security of her separate property, neither the wife 
nor the husband can sue one another in tort. For example, 
a wife cannot bring a civil action against her husband for 
assault or libel. If, however, the wife is living separate from 
her husband under a separation order, she can file a suit 
against her husband for libel. 

A wife cannot sue her husband even for an ante-nuptial 
tort, that is, for a tort committed against her by her husband 
before marriage. 


Gotfifie V. Edelston, 

(1930) 2 K.B. 378. 

The plaintiff, a passenger in the defendant’s motor car, 
was seriously injured in an accident caused by the defen¬ 
dant’s negligence, and her left eye had to ^ removed. 
She brought an action for damages against the defendant 
but, before the action came up for hearing, she married 
him. 

Held that the action could not be maintained due to the 
inability of husband and wife to sue each other in tort. 
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Formerly a husband was liable for the tort of his wife at 
Common Law. Now by the Late* Be^orir, {Married Women 
end Tortfeasors) Act. 1935. a married woman is liable in res¬ 
pect of any tort and can sue and be sued as if she were a feme 
sole (i.e. a single woman). The husband is not now liable 
for the torts of his wife merely by her reason of being her 
husband. The Act does not affect the position as between 
husband and wife. 

In India also under the Married WomevJs Property Act, 
1874. a married woman may sue and be sued as a feme sole 
and any damages recovered by her become her separate pro¬ 
perty. Damages pa 5 ’able by her are to be recovered only 
from her separate property and not from her husband's pro¬ 
perty. 

The Act does not apply to Hindus. Buddhists, Sikhs, Jains 
and Mahomedans who are to be governed in this respect by 
their personal law. A Hindu married woman can sue and be 
sued in respect of her separate property and the husband is 
not required to be joined in the suit. 

Thus in India a husband is not liable for his wife’s torts. 
The spouses may sue each other in respect of torts to their 
separate property, but not in respect of personal torts such 
as defamation and assault. 

(8) Lunatics : Lunacy does not give a general licence to 
commit wrongs. Torts committed by lunatics may be divided 
into two broad categories : — 

(a) Wrongs which are actionable independently of any 
question of intention or malice, as for example, trespass, 
defamation or conversion. In such cases mistake is no 
defence and the lunacy of the wrong-doer is therefore 
no excuse. 

(b) Wrongs based on negligence, malice or some particular 
intention or knowledge, for example, malicious prosecu¬ 
tion. In such cases the mental element is essential and 
lunacy may be a good defence to disprove the existence 
of the requisite malice or intent. 
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There is, however, no liability at all if the lunacy is of such 
an extreme type as to make the defendant incapable of con¬ 
ceiving any genuine intention to commit the act IHanhury v. 
Hanhury, (1892) 8 T.L.R, p. 560]. The same consideration 
would apply to a person who commits a wrong in an epileptic 
fit or in a delirium due to high fever. 

(9) Drunkards : Drunkenness is also generally no excuse 
for the commission of a crime or a tort, as every person is 
presumed to intend and to know the natural and probable 
consequences of his acts. A person therefore is presumed to 
know that if he gets drunk he is likely to commit acts injurious 
to others and therefore cannot set up drunkenness as an 
excuse. 

(10) Infants : An infant can sue for wrong done to him. 
Such a suit must be filed not by the infant himself but through 
his next friend who must be a major. Infancy, however, is no 
defence to an action in tort except where malice, intention, 
knowledge, etc. form essential ingredients of such tort. In 
such cases extreme infancy may be a good defence if it can 
be proved that the infant has not attained sufficient maturity 
of understanding, otherwise an infant is always liable in tort. 
For example, an infant cannot take advantage of his own 
fraud and is liable for the wrongs of assault, libel, embezzling 
money, nuisance, seduction, trespass, etc. 

An infant is not liable for a breach of contract as all con¬ 
tracts entered into with an infant are void under the Indian 
Law IMohori Bihi v. Dhannodas Ghose, (1903) 30 Cal. 539]. 
Therefore, although an infant is liable in tort, an action which 
is clearly grounded on contract cannot be changed into a tort 
to make the infant liable. 


Jennings v. Rundall, 

(1799) 8 T.R. 335. 

An infant hired a horse for a ride and injured the horse 
through overriding it. 

Held that the injury was essentially a breach of con¬ 
tract of hiring and therefore the infant was not liable. 
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Bumaxd v. Haggis, 

(1S63) 14 C.B. (X.S.) 45. 

An infant hired a niare for riding and was warned that 
she was not fit for jumping. The infant allowed a friend 
to ride the mare and the friend used the mare for jump¬ 
ing as a result of which the mare fell on a stake and was 
killed. 


Held that the infant was liable in tort. Byles J. 
observed: “I agree that one cannot make an infant 
liable for a breach of contract by changing the form, of 
action to one ex delicto (i.e. of tort). This, however, is 
a case of a horse hired for one purpose and used for 
another. There was therefore an independent tort, for 
which the infant was liable’'. 

An infant cannot maintain an action for injuries sustained 
by him while he was “ en ventre sa mere i.e. whilst in his 
mother's womb. 


Walker v. G. N. Ry. Co. of Ireland. 

(1890) 28 L.R.Ir. 69. 

A woman who was pregnant was injured in a railway 
accident as a result of which the child when born was 
deformed. This child filed a suit against the railway 
company for damages. 

Held that he could not maintain such an action. 

(11) Parents : A father is not generally liable for the 
torts of his children even while they are under-age and living 
in his house. If, however, the circumstances are such that 
the child was acting as a servant of his father, the father may 
be liable as a master for the acts, default, neglect, etc. of his 
child. For example, if a father sends his son in a motor-car 
on some business and the son causes injury by negligent driv¬ 
ing, the father would be liable in an action for tort as the son 
in this case would be acting as a servant or agent of his father. 
The father is also liable for his own personal negligence in 
affording or allowing his child an opportunity of doing mis¬ 
chief. 
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Bebee v. Sales. 

(1916) 32 T.L.R. 413. 

A father supplied his son with an air gun and allow’ed 
him to remain in possession of it after warnings and com¬ 
plaints of mischief done by the use of the gun and the 
son afterwards accidentally wounded a person. It was 
held that the father was liable for such injury. 

(12 ) Insolvents : As soon as a person is adjudicated an 
insolvent all his property vests in the Official Assignee or Offi¬ 
cial Receiver for the benefit of his creditors. In such a case 
an insolvent cannot bring an action pertaining to his property 
as the Official Assignee is the proper person in such a case to 
file the necessary suit. An insolvent, however, has a right of 
action m case of assault, defamation, etc. as these are personal 
wrongs to him independent of property. 

(13) Corporations : A corporation is a fictitious person 
distinct in law from its members and therefore can act only 
through its agents or servants. Thus the liability of a cor¬ 
poration is always a vicarious liability, i.e, liability for the 
acts of others. It is a liability on the same footing as that of 
any other principal or employer for torts committed by his 
agents or servants in the regular course of their emplosmient. 
The rule as to the liability of a master or principal for the acts 
of his servant or agent will equally apply to the case of a cor¬ 
poration. In one case it was held that a corporation is not 
liable for the tort of its agent or servant committed in the 
course of his employment but which is “ ultra vires i.e. 
outside the powers of the corporation. Thus a corporation is 
not liable for acts done by its agent which are outside the 
scope of its constitution. In spite of the above case Sir John 
Salmond and various other leading authorities feel that as yet 
there is no sufficient authority for this proposition which has 
been rejected in numerous American decisions. 

The true principle according to Sir John Salmond would 
be that “ Every act done, authorised, or ratified on behalf of 
a corporation by the supreme governing authority of that cor¬ 
poration, or by any person or body of persons to whom the 
general powers of the corporation are delegated, is for the 
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purpose of the law of torts the act of the corporation itself, 
M'hether intra vires cr ultra \'ires of the corporation, and the 
corporation is liable accordingly for that act or for any ttrt 
committed in respect of it by any agent or servant of the cor¬ 
poration within the scope of his authority or emplojTnent 
The servants or agents of a corporation who have committed 
torts are also personally liable for such torts. 

A corporation may sue for a tort which affects ics property 
or business. For example, a coi'poration can file a suit for 
defamation where (a) the statement is such that had it been 
directed against an indrhduai it would have been defamatorj' 
and (b) such statement has the tendency to cause actual 
damage to the corporation with regard to its property or busi¬ 
ness. An action for libel would lie in the case of a trading 
corporation where such corporation has been charged with 
dishonest or incompetent management or with insolvency. A 
corporation must, however, in such a case prove that there 
was actual damage or that there was a tendency to produce 
such damage. A corporation is liable for wwongs even though 
such wrongs may involve malice or fraud, e.g. for malicious 
prosecution. 

(14) Foreign Corporations: A foreign corporation may 
sue or be sued in respect of a tort just like any other corpora¬ 
tion. A foreign corporation is a corporation which has been 
created by the law of a foreign country'. 

(15) Trade Unions : A Trade Union may he registered 
under the Indian Trade Unions Act. 1926. A Trade Union 
which is so registered may be sued in its registered name. In 
the case of an imregistered Trade Union a suit may be 
brought against one or more of its members on behalf of all 
members [The Code of Civil Procedure O. 1, r. 8(1)]. 

The above Act exempts a registered Trade Union, its offi¬ 
cers and members from liability for certain torts. Thus sec¬ 
tion 18 provides that no suit shall be maintainable against 
the officers or members of such Trade Unions or any of them 
in respect of any act done in contemplation or furtherance of 
a trade dispute to which a member of the Trade Union was 
a party on the ground only (a) that such act induces some 
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other person to break a contract of employment, or (fa) that 
it is in interference with the trade, business or employment 
of some other person or (c) that it interferes with the right of 
some other person to dispose of his capital or labour as he 
wills. 


FOREIGN TORTS 

By the term “ Foreign Torts ” is meant those torts or wrong¬ 
ful acts which are committed outside India. Foreign torts are 
triable in Indian courts provided : — 

(1) the person who has committed such a tort is within the 

jurisdiction of the Courts. 

(2) the wrongful act is such that if it had been committed 
in this country, it would have been actionable ; 

(3) the wrongful act is unlawful in the country where it 
was committed; and 

(4) the wrongful act is not of a purely local nature. 

It may be mentioned that if the ri^t of action is barred 
according to the law of the country where the foreign tort was 
cmnmitted, no action can lie in thia coimtry also. 



CHAPTER VI 


LAW OF TORTS (contd.) 

VICARIOUS LIABILITY OR LIABILITy FOR ACTS 

OF OTHERS 

A person, may be liable for torts committed by another— 

(A) by reason of his having ratified such acts; 

(B) by reason of the relationship between the parties (as 
for example, master and servant, principal and agent, 
etc.); and 

(C) by reason of his having abetted the acts of another. 

(A) The Doctrine op Ratification. 

Under certain circumstances a person may ratify, i.e. agree 
to be boimd by, the act of another who purported to act on 
his behalf although he had no such authority. For example, 
if A enters into an agreement with B purporting to do so as 
the agent of P, P, the purported principal, may, if he likes, 
agree to be boimd by such contract althouj^ in fact he had 
not given authority to A to enter into such agreement. Once 
the principal ratifies an act, the principal would be bound by 
it even though such act may not be to the principal’s advan¬ 
tage because every ratification relates back to the date of the 
act and is equivalent to previous authority. The doctrine of 
ratification applies both to contracts and to torts. Before a 
person can be held liable by reason of this doctrine for a tort, 
the following conditions must be fulfilled; 

(1) the act must be such as the principal himself could have 
done; 

(2) it should not be void or illegal; 

(3) the person ratifying such an act must have full know¬ 
ledge of its tortious character; and 
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(4) the wrong-doer must have done the act on behalf of the 
principal and not on his own behalf. 

Such ratification however, does not absolve the agent from 
liability to a third person in tort. 

(B) Lt ABILITY BY HeLATIONSHIP. 

Liability of a person for a wrongful act committed by 
another may also arise from the relationship existing between 
him and the wrong-doer. Instances of such liability occur in 
the cases of: 

(1) Principal and agent; 

(2) Master and servant; 

(3) Owner and independent contractor; 

(4) Partners; 

(5) Company and directors; and 

(6) Guardian and ward. 

(I) Principal and Agent. 

A principal and his agent are jointly and severally liable as 
joint tortfeasers (i.e. joint wrong-doers) for any tort autho¬ 
rised by the former and committed by the latter. The principal 
would also be liable for an unauthorised act of his agent if 
he has subsequently ratified such act. The principal and his 
agent are jointly and severally liable in respect of tort because 
all persons who are directly concerned in the commission of 
a tort are to be treated as principals and cannot excuse them¬ 
selves on the ground that they were acting merely as agents 
or servants of others. 

In order to make the principal liable for the acts of his 
agent, it is necessary to show— 

(a) that the act was committed by the agent “ in the regu¬ 
lar course of his employment ” (in which case it is 
not necessary to prove that the principal in fact autho¬ 
rised such act, as the principal would be liable even if 
he had forbidden or disapproved of sucdi act); and 
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(b) that, if the act was beyond the scope of the agency, it 
was either expressly authorised or sulsequently ratified 
by the principal. 

T£ the agent is one with general or universal authority, the 
principal would be botind by aH the acts of his agent within 
such authority which is naturally very wide in this case. In 
the case of an agent appointed with a limited authority (i.e. 
appointed for a particular piirpose only), the principal is 
bound only by the acts of the agent within the scope of such 
limited authority. 

The position of a public agent, i.e. of officials in a Govern¬ 
ment Department, has already been dealt with above imder 
the heading of “ Public Officials ” in the section ‘‘ Parties to a 
Tort 

(II) Master and Servant. 

A servant is a person who is employed by another (called 
the master) to act on his behalf and under his directions or 
instructions. If this control or right to control disappears, 
then the relationship of master and servant for the purpose 
of liability in tort is also extinguished. The test of service 
is not physical control but the right to control. For example, 
if A has appointed X as his chauffeur, X is a servant of A as 
A has control or the right of control over X in connection 
with his employment. If A travels in a taxi-cab, the taxi- 
driver is, however, not a servant of A but is an independent 
contractor for whose acts A is not liable. 

Where a master temporarily lends to another the services 
of his servant, whether gratuitously or for a consideration, he 
is not liable for ihe acts of such servant who is for the time 
being out of his control. In the eye of law the servant so lent 
becomes the servant of the person to whom he is lent. It 
makes no difference whether a servant in such a case had 
been lent gratuitously or for a consideration. 

A master is liable for the acts of his servant committed in 
the course of his employment whether such act is for the 
master’s ben^t or not and irrespective of whether the act 

F 
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was committed negligently, wantonly or even wilfully. This 
is because even where the act was not authorised the master 
is liable if the act is within the scope of the servant’s employ¬ 
ment. The master is, however, not liable for acts of his 
servant which are beyond the scope of his emplo 5 niient unless 
the master ha s either expressly authorised or subsequently 
ratified such act. 


Gregory v. Piper, 

(1829) 9 B. & C. 591. 

A master had ordered his servant to lay down certain 
rubbish near his neighbour’s wall in such a way as not to 
touch it. Although the servant used ordinary care in the 
execution of his master’s order, some of the rubbish 
damaged the wall of the neighbour. 

Held, that the master was liable for the act of his 
servant as such act was within the scope of the employ¬ 
ment. 

Thus it will be noticed that negligence on the part of the 
servant will not exempt the master from liability if the wrong¬ 
ful act was done in the course of the servant’s employment. 
If, however, the servant acts as in such disobedience of his 
master’s instiuctions as to make such act altogether outside 
the scope of his emplojnnent or in such a maimer as to be “ on 
a frolic of his own ”, the master is not liable for such act of 
his servant. 


Nalini v. Corporation of Calcutta, 

(1925) 52 Cal. 983. 

A chauffeur who was taking his master’s car to a work¬ 
shop for repairs, left the car in charge of the cleaner who 
was forbidden to drive it and during the absence of the 
chauffeur the cleaner drove the cax and broke a munici¬ 
pal lamp post. 

Held, that the master was not liable for the act of the 
cleaner as driving the car was outside the scope of the 
cleaner’s emplo 5 nnent and that the master was not liable 



■LA.'Vi’ 07 TOKTS— COUtd. 


S3 


for the act of ihe chanffeu;' because ieavir.g the car v/ith 
the cleaner did not amount to negligence on the part of 
the chauSeur. 


Conway v. George Wimpsy & Co. Ltd., 

(1950) 2 K.B.D. 331. 

The defendants were a firm of contractors engaged on 
building work at an aerodrome. They provided lorries 
for the conveyance of their servants to their work. In 
each lorry there was a notice indicating that the driver 
was forbidden to carry passengers other than the defen¬ 
dants’ servants and that any other person travelling on 
the vehicle did so at his own risk. The di'iver had also 
received express oral instructions from the defendants’ 
Transport Manager to that effect. The plaintiff, a 
labourer employed by some other contractors engaged on 
work at the aerodrome, while on his way to work hailed 
one of the defendants’ lorries and was given a lift for a 
short distance. Whilst dismounting the plaintiff was 
injiired and he claimed damages from the defendants for 
the driver’s negligence. The argument advanced was 
that the defendants ought to have known that it was not 
unusual for men not employed by the defendants to make 
use of the defendants’ lorries as a means of transport and 
therefore they owed a duty to such persons as those who 
might reasonably be anticipated by them to be likely to 
be injured by the negligent driving of their servant. It 
was neither suggested nor established that the defendants 
knew that men other than their own were using the 
lorries in this way. 

Held, the driver of the lorry was acting outside the 
scope of his emplojment in carr 3 dng the plaintiff and had 
no authority to do so and the defendants were therefore 
not liable for the driver’s negligence. 

A master is liable even for a criminal act of his servant pro¬ 
vided such act is done in the course of his emplosment unless 
a statute makes such an act a personal offence. 

The general rule as to the master’s liability to a third person 
is qualified by certain exceptions, viz., 

(a) Where the act is done by or by the subordinate of a 
Public Official, (This has already been dealt with.) 
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Tlius the Postmaster-General is not liable for the negli¬ 
gent act of a telegraph cable r^>airer {Bainbridge v. 
Postmaster General, (1906) 1 K.B. 178], 

(b) Where the servant is temporarily lent to another 
person. (This has already been discussed.) 

(c) Where the master has been obliged by law to employ a 
particular person; for example, a compulsory pil^. In 
such a case the duty to be performed must be one 
imposed by law and not by the will of the emi^oyer. 

Master’s Liability to the Servant. 

A master is liable for injuries caused to his servant in the 
course of his service ; — 

(a) at Common Law, 

(b) under the Employers’ Liability Act, and 

(c) under the Workmen’s Compensation Act. 

(a) At Common Law : At Common Law a servant who 
imdertakes to work for compensation is deemed to have con¬ 
sented to run the natural risk and perils incidental to sucdi 
service. This is on the presumption of law that compensation 
was so adjusted in the servant’s wages as to cover such a risk. 
This is on the principle of “ volenti non ft inyaria ”, 


Paris V. Stepney Borough CouneU^ 

(C.A,), (1950) 1 K.B. 320. 

A workman who to the knowledge of the defendant? 
had but one good eye was emjdoyed by them as a garage 
hand. Whilst working on a back axle of a vehicle b^ong- 
ing to the defendants he struck a ” U ” bolt in order to 
remove it as the same was rusted in. A chip metal 
flew off and entered his right eye as a r^ult of whidh h» 
lorf the sight of that eye entirely and became in effect a 
blind m a n . At the time of the acmdent he was not wear¬ 
ing goggles. He claimed damages against the 
in respect of that injury on the ground that they were 
negligent in failing to provide, and require the use of, 
goggles as part of the system of work. 
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Held, that as the operation in question was not in itself 
a dangerous one it was not the duty of the defendants to 
provide goggles as part of the system of work; and that 
the plaintiff’s disability was not relevant to the stringency 
of the duty owed to him, as it did not increase the risk to 
which he was exposed but only to a risk of greater injury, 
the latter being irrelevant for the purposes of liability. 

This immunity of the master also extends to injiu'ies caused 
by l3ie acts of his feUow-servants, i.e. servants cf the same 
master. This is known as the doctrine oj common employ- 
ment. At common law therefore the master is not responsi¬ 
ble for injuries caused to his servant through the negligence 
of another servant provided that: — 

(i) the servant injured and the servant causing injuries 
are fellow servants (Merely because one servant is the 
superior of another would make no difference. For 
example, the captain of a ship and members of the crew 
are fellow-servants. There is, however, an exception 
to this rule in the case of directors or other superior 
officers or representatives by which a corporation per¬ 
forms its fimction. These persons are not to be treated 
as fellow-servants of the inferior servants for the 
purpose of this rule. The acts of such directors are 
treated in law as the acts of the corporation itself rather 
than the acts of its servants. If this were not so, a 
corporation would always claim exemption from liabi¬ 
lity to its own servants by means of the Common Law 
rule of common employment); 

(ii) at the time of the accident both the servants were 
engaged in a common employment; For example, 
seamen engaged on different ships belonging to the 
same owner are not in common employment; 

(iii) the master is not guilty of negligence in providing 
incompetent and careless fellow-servants or ineffec- 
tive* unsafe or inefficient machinery; and 

(iv) the conditions tmder which the two servants are work¬ 
ing are such that the safety of the one depends upon 
the exercise of care and skill by the other. 
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This doctrine will apply even where the person injured is 
only temporarily in the service of another and even where he 
is rendering purely gratuitous assistance- In a ifecent case 
Holdman v. Hamlyn, (1943) 2 A.E.R. 137, it was held that the 
defence of common employment was not available to a master 
where the worker was a child of tender years as in such a case 
the child is too young to appreciate such implied term or 
agreanent. Common Law, however, imposes certain duties 
on the master. For example, the master must provide proper 
and competent fellow-servants; he must take reasonable care 
to provide proper appliances and also maintain them in proper 
condition; he must take all reasonable precaution to ensure 
safety to his servants and disclose to them all hidden and 
secret dangers which are known to himself; and the master 
should not be himself guilty of personal ne^gence causing 
injtmes to his servants. 

The Common Law doctrine of common employment has 
been abolished in England by the haw Reform (Personal 
Injuries) Act^ 1948. 

In India, the Nagpur High Court has held that the doctrine 
of common emplojnnent does not apply [Secretary of State v. 
Msf. Rukhminihaiy (1938) Nag. 54], whereas the High Corurts 
of Allahabad and Calcutta have held that it does [Blanchette 
V. Secretary of State, (1912) 9 A.L.J. 173 ; T. & J. Brocklehank 
V. Noor Ahmode, (1937) 42 C.W.N. 179]. The Privy Councd 
had held in Govemor-General-^rt^Council v. Constance Zena, 
(1949) 54 C.W.N. 173, that the doctrine applies to India though 
its scope has been reduced by the Employers’ Liability Act, 
1938. 

(b) Under the Employers lAahility Act: The English 
Employers’ Liability Act had increased the employers’ respon¬ 
sibility as the employer is by this act made liable for the n^li- 
gent act or default of those to whom he had delegated the con¬ 
trol and management. Under the Indian Act (Employers’ 
liability Act, 1938) the defence of common employment is 
barred where personal injury is caused to a workman (a) by 
reason of the omission of the employer .to maintain in good 
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and safe condition any way, works, machinery, etc., or by 
reason of any omission by any person to whom the employer 
had delegated such duty, or (b) by reason of the negligence 
of any person to whom the employer had delegated the con¬ 
trol and management. Thus the Indian Act is similar to the 
TTngligh Act. The master, however, still has the other defences 
available in such a case, viz., 

(a) that the workman has by a contract relieved the master 
of the rights conferred on the w^orkman by the Act; 

(b) that the workman has been guilty of contributory negli¬ 
gence (the doctrine of contributory negligence is dealt 
with later) ; or 

(c) that the workman has voluntarily undertaken excep¬ 
tional risks which are incidental to his employment. 

The English Act, however, has been repealed (i.e. cancelled) 
by the Law Reform (Personal Injuries) Act, 1948, which has 
as stated above also abolished the doctrine of common employ¬ 
ment in England. 

(c) Workmen*s Compensatixm Act : This Act provides 
for compensation to be paid by the employer for personal 
inj\iry caused to a workman by accident -which has arisen out 
of and in the course of his emplo 3 rment and also lay down the 
scales on which compensation has to be paid in respect of such 
injuries. The Indian Act (the Workmen’s Compensation Act, 
1923, is based on the English Act of 1906. The English Act of 
1906 has been superseded by the Acts of 1925 to 1934. The 
Act of 1925 has now been replaced by the National Insiirance 
(Industrial Lijuries) Act, 1946. 


Servant’s Liability to the Master. 

A servant is liable to his master for acts of -wrongful omis¬ 
sions or non-feasance. If as a result of such -wrongful act or 
omission the master suffers damage the master can recover 
the same from the servant. 
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(III) Owner and Independent Contractor. 

A master is liable for the acts of his servant over whom he 
has either actual control or the right to control. An indepen¬ 
dent contractor is one who is employed by another to produce 
certain results without being controlled as to the methods by 
which such results are obtained. The independent contractor 
is therefore not under the control of the person who appoints 
him. He uses his own discretion in executing the work for 
which he has been appointed. In such a case the relationship 
is not said to be that of a master and servant but is termed to 
be that between the owner and an independent contractor. 

The owner is, however, liable for the acts of an independent 
contractor in the following cases : — 

(a) Where the contract is to do something which is 
\inlawful; 

(b) where there is a legal or statutory duty imposed on the 
employer (as a person cannot escape responsibility by 
delegating such duty to another); 

(c) where the employer personally interferes and has 
retained to himself the control over the contractor ; and 

(d) where the thing contracted to be done is of such a 
nature that in the ordinary course of events it would 
cause damage to another’s property unless proper pre¬ 
ventive measures are taken and the contractor omits to 
take such necessary precautions, for example, injury 
caused to neighbour’s property by pulling down one’s 
own property). 

The tendency of law is at present in the direction of extend¬ 
ing and increasing the employer’s liability rather than of 
restricting it. 

(IV) Partners. 

The relationship between partners of a firm is such that each 
partner is the agent of the firm and his acts are binding on 
die other partners provided such acts are done in the ordinary 
course of the partnership business. Therefore every partner 
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is liable to a third person for anj, ’Ai’cngful act or oirdssicn or 
neglect or fraud or his lellow-partner committed in 
the ordinai’y course of the partnership business and t^dthin 
the scope of the authority of such partners. The co-partners 
are liable even vhere they are completely innocent. The only 
right that the innocent co-partners have is to recover the 
amount paid by them to the titird party from the partner who 
has been guilty of such fraud or negligence [see section 10, 13 
(e) & (j). 18, 25, 26 and 27 cf the Indian Partnership Act, 
1932]. 


(V) Company and Dikectors. 

The liability of a company for torts committed by its direc¬ 
tors or servants has already been dealt with under the head¬ 
ing “ Corporation *’ in the section *“ Parties to a Tort ”. In case 
of torts committed by directors, apart from the liability of the 
company for such acts, the directors are themselves personally 
liable for any tort which they commit or direct others to com¬ 
mit even though such an act was for the benefit of the 
company. 

(VI) Guardian and Ward. 

In case of torts committed by minors, their guardians are 
generally not liable but guardians can sue in respect of injuries 
sustained by minors under their charge on their behalf. The 
position of parents has already been discussed. 

(C) Abetment. 

In case of a tort those who abet (i.e. assist or aid) in the 
commission of such wrongful act are equally liable with those 
who have actually committed it. 

PRIVILEGED ACTS OR DEFENCES TO AN . 
ACTION OF TORT 

There are some acts which are privileged or justified due to 
certain peculiar circumstances or relationships. They may 
also be termed defences to an action of tort: — 
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(1) Acte of State: An act of State is an act which is 
injurious to a foreigner (i.e. a person who is not an In dian 
subject) and which act is committed by a representative of 
the State. Thus this doctrine of an act of State really affects 
only foreigners, as there can be no such thing as an act of 
State between the State and its subjects. An example of an 
act of State would be a seizure of territory by the Govern¬ 
ment as a sovereign power. There are, however, exceptions 
to this defence of an act of State and formerly the Secretary 
of State for India could be made liable if the act of State con¬ 
sisted of trespass to immovable property or where there was 
an obligation imposed by an Act or statute or where it could 
be shown that the Government had received a benefit from a 
tort committed by its servants. Under article 300(1) of the 
Constitution of India, the Government of India can be sued 
in all cases in which formerly the Secretary of State for India 
or the Govemor-General-in-Coimcil could have been 
sued. Now therefore the same rules would apply to acts of 
State of the Government of India. 

(2) Acte of High Public Officers: Under Article 361 (1) 
of the Constitution of India the President or the Governor or 
Rajpramukh of a State is not answerable to any Court of law 
for the exercise and performance of the powers and duties of 
his office or for any act done or purporting to be done by him 
in the exercise and performance of those powers and duti^. 

When a President is impeached for violation of the Consti¬ 
tution the Parliament is to investigate such charge and for 
such purpose the Parhament may appoint or designate any 
Court, tribunal or other body to make such investigation, and 
such Court, tribunal or body has for such purpose the power 
to review the conduct of the President. 

Under Article 361(4) of the Constitution of India no civil 
proceedings in which relief is claimed against the President, 
or the Governor or Rajpramukh of a State, can be instituted 
during his term of office in any Court in respect of any act 
done or purporting to be done by him in his personal capacity, 
whether before or after he entered upon his office as President, 
or as Governor or Rajpramukh of such State, until the expira- 



LAW OF TORTS—COntd. 


91 


tion of two months next after notice in writing has been deliv¬ 
ered to the President or the Governor or Rajpramukh, as the 
case may be, or left at his ofiBce stating the nature of the pro¬ 
ceedings, the cause of action therefor, the name, description 
and place of residence of the party by whom such proceedings 
are to be instituted and the relief which he claims. 

Under Article 361(2) and (3) no criminal proceedings can 
be instituted against, and no process can issue for arrest or im¬ 
prisonment of, the President or Governor or the Rajpramukh 
of a State during the term of his office. 

(3) Judicial Acts : Under the Judicial Officers’ Protec¬ 
tion Act, 1850, no action can lie against a judge, magistrate or 
other person acting judicially in respect of an act done by hirn 
in exercise of his judicial duty. This immunity is afforded to 
a judge, etc, even where he has acted without jurisdiction, 
provided he has done so in good faith believing that he had 
the necessary jurisdiction to do the act complained of. An 
action cannot lie against a judge for acts done or words used 
by him in exercise of his judicial office. This protection is 
given to judges in the interest of the public as a judge should 
be at liberty to exercise his functions without fear of conse¬ 
quences. This doctrine of judicial immunity is extended to 
members of naval and military courts-martial and courts of 
inquiry, arbitrators, jury-men and coroners. 

(4) Executive Acts: In case of soldiers and sailors it 
would be a good defence if the act had been committed in obe¬ 
dience to orders unless the act ordered is m a n i f estly illegal. 
In case of orders of public authority which are on the face of 
them valid, an officer who has committed a tort or wrongful 
act in executing such orders, can raise the defence that he was 
only executing such orders, of a public authority (as for 
example, orders of a Court of law). A public officer, how¬ 
ever, is liable if he is guilty of misfeasance in the exercise of 
the powers entrusted to him by law. In case of Police officers, 
they are also protected by express legislative enactments in 
India for acts done in performance of their executive duties 
unless such acts were done with dishonest intention. 
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(5) Quosi-JiidiciaZ Acts: Universities, Colleges, Clubs, 
etc. are by their constitution given certain rights such as the 
right to expel a member. In the exercise of such rights such 
authorities must act in accordance with the rules or procedure 
of this tribunal laid down in this connection and also in accor¬ 
dance with the rules of natural justice and if they do so they 
are protected even if their decisions are erroneous. Accord¬ 
ing to the rules of natural justice a domestic tribunal exer¬ 
cising such powers must act in good faith and give the person 
concerned not only a fair and sufficient notice of the charges 
against him, but must also give him an opportunity of defend¬ 
ing himself. 

(6) Disciplinary Acts : Parents as well as other persons 
in loco parentis (i.e. in a position similar to parents, as for 
example, adoptive parents or a schoolmaster), are protected 
where they inflict a moderate and reasonable corporeal punish¬ 
ment on the child. This is on the groimd that such punish¬ 
ment is necessary in the interest of the child. 

(7) Acts of Necessity : A person is not liable for an act 
which has been done (a) in the defence of his country or (b) 
with a viev,’- to maintain public peace and order or (c) with 
a view to protect his person or property provided of course 
the act done was reasonably necessary to obtain such purpose. 
In case a person uses force to protect his person or property, 
he must use no more force than is absolutely necessary and 
reasonable in the circumstances. For example, a person may 
be justified in shooting a dog which is making a dangerous 
attack on him as a person is entitled to protect himself against 
such attack. A person is, however, not justified in shooting 
the dog whilst it is running away after having made such an 
attack. It will thus be noticed that the force used and the 
harm caused must be reasonable and necessary in the circum¬ 
stance of a particular case. 

(8) Authorised Acts : If a statute or an Act authorises 
the doing of an act, no action can lie for damage caused 
through such an act. Tliis is the application of the maxim 
Damnum sine injuria which has already been discussed above. 
Here, however, a distinction must be made as to the nature 
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of authority given by the statute concerned. If the authority 
given is merely conditional and not absolute, the powers con¬ 
ferred by such statute must be exercised so as not to infringe 
private rights. 

Metropolitan Asylum District v. HiU, 

(1881) 6 App. Cas. 193. 

A District Board had statutory authority to erect a 
small-pox hospital. 

Held that as the directions in the Statute were not im¬ 
perative, the Board should be restrained from erecting 
such a hospital in a place where it would be dangerous 
to persons residing in the neighbourhood, 

(9) Inevitable Accide7^t: An inevitable accident is an 
accident of an unavoidable nature, i.e. one which coiald not 
have been prevented by the exercise of ordinary care, caution 
and skdl. An injury caused by an inevitable accident in the 
doing of a lawful act is not actionable. 

(10) Leave and Licence or volenti non fit injuria: It 
would be a good defence to an action in tort if the person com¬ 
mitting such an act can prove that the person harmed had 
himself consented to run the risk of the injxiry. This defence, 
is, however, not available in cases where the act was either 
unlawful or amounted to breach of a statutory duty. In case 
of rescue cases, a person who tries to rescue another and is 
thereby injured can succeed in his action against the person 
through whose negligence the danger had been created, pro¬ 
vided it can be shown that he was justified in putting himself 
in peril or danger. 


Haynes v. Harwood, 

(1934) 2 K.B. 240. 

A constable was injured whilst stopping a runaway 
horse. 

Held that the constable was justified in running, this 
risk and should be compensated because in this case a 
woman and children were in danger. 
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A t>erson would, however, be not justified in running the 
risk of stopping a runaway horse on a desolate highway. Thus 
in deciding whether “ a rescuer is justified in putting himself 
in great peril, the law has to measure the interests which he 
sought to protect and the other interests involved”. Rescue 
cases are, however, an exception to the general rule of Volenti 
non fit injuria. 

(11) Acts Causing Very Slight Harm: This defence is 
based on the maxim De minimis non curat lex, i.e. “ the law 
does not take accoimt of trifles”. The law will not take 
cognizance of very slight harm, of which a person of ordinary 
sense and normal temper would not complain. This maxim 
wiU, however, not apply in case of an injury of a legal right or 
where personal character of the person injured is involved. 

EXTINGUISHMENT OF RIGHT OF ACTION IN TORT 

The right of action in tort may be discharged in the follow¬ 
ing manner:— 

(1) Death of the parties (in certain cases of torts). 

(2) Release or waiver. 

(3) Acquiescence. 

(4) Judgment. 

(5) Accord and satisfaction. 

(6) Lapse of time. 

(1) Death of the Party : The Common Law maxim was 
that the legal representatives of the deceased cannot sue or 
be sued for a wrong committed by or against the dt-ceased as 
such ri^t of action was supposed to die with a person. This 
was expressed by the maxim “ octio personalis moritur cum 
persona''. This, however, is not the law in India. Even in 
England this maxim applies to a very limited extent- 

Section 306 of the Indian Succession Act, 1925, provides as 
follows: — 

“All demands whatsoever and all ri^ts to prosecute or 

defend any action or special proceeding existing in favour 
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of or against a person at the tnne of nis decease, sinrvive to 
and against his executors or administrators: except causes 
of action for defamation, assault, as defined in the Indian 
Penal Code, or other personal injuries not causing the death 
of the party; and except also cases where, after the death 
of the party, the relief sought couud not be enjoyed or 
granting it would be nugatory. 

Ilhistratkms 

(i) A collision takes place on a railway in consequence of 
some neglect or default of an omcial, and a passenger 
is severely hurt, but not so as to cause death. He after¬ 
wards dies without having brought any action. The 
cauise of action does not suridve. 

(ii) A sues for divorce ; A dies. The cause of action does 
not sur\dve to his representative.” 

Thus all rights of action survive in spite of death of a person 
unless the right of action was of a personal nature. Under 
this section all rights of action in favour of or against the 
deceeised person survive except causes of action for defama¬ 
tion, assault as defined in the Indian Penal Code, or other per¬ 
sonal injuries which have not caused the death of the party. 
Under the Fatal Accident Act, 1855, a person who has caused 
the death of another by his wrongful act, neglect or default, 
which is such that it would entitle the party injured to main¬ 
tain an action if he had been alive, is stHl liable for his wrong¬ 
ful act, neglect or default and such an action can be brought 
for the benefit of a wife, husband, parents and child (if any) 
of the deceased person. 

(2) Release or Waiver: In case a person has more than 
one remedy in respect of a tort, he may elect to pursue one of 
them only and waive or give up the others. In certain cases 
the person injured can waive the tort and sue instead for a 
breach of a “ quasi-contract For example, if A obtains 
money from B by fraud or other wrongful means, B may sue 
A either in tort or for money had and received. Once how¬ 
ever the election is made he cannot afterwards bring an action 
in tort althou^ the judgment remains unsatisfied. This is 
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because a person in not permitted to approbate and reprobate. 
A person cannot say at one time that the transaction is valid 
and thereby obtain some advantage which he is entitled to 
only on the footing that it is valid and then turn round and say 
that the transaction is void for the purpose of obtaining some 
other advantage. 

Where a person gives up his right of action against another, 
such a release is binding unless there was a mistake or ignor¬ 
ance of one’s right or where such a release was obtamed by 
fraud. A release of one of two joint tort-feasors does not dis¬ 
charge the others and the liability of joint tort-feasors is joint 
and several. 

(3) Acquiescence : If a person knowing of his right of 
action neglects it for an unreasonable length of time, the other 
party may infer that such right of action has been waived or 
abandoned, thou^ mere delay by itself does not deprive a 
man of his legal remedies. 

(4) Judgment: Once a judgment is obtained in a Court 
of law in respect of a particular cause of action the person 
wronged cannot file another suit in respect of the same cause 
of action. This is also termed “ res judicata, ”. 

(5) Accord and Satisfaction: An accord is an agreement 
between the parties to a tort by which the party wronged 
agrees to accept some valuable consideration from the wrong¬ 
doer in substitution of his right of action. “ Accord ” means 
the agreement and “ satisfaction ” means the consideration. 
The arrangement is called “ accord and satisfaction ” when the 
agreement is executed and satisfaction made. An accord 
without satisfaction does not bar the right of action but accord 
qrtd satisfaction does. Accord and satisfaction is a good 
defence in cases in which damages only are to be recovered, 
as for example, in case of a liable or an action for personal 
injuria. 

(6) Lapse of Time: The Indian Limitation Act, 1908, 
lays down the periods within which a suit must be filed in 
respect of a cause of action in tort. On the expiry of such 
period the right of the parson injured to obtain his remedy in 
a Court of law is extinguished. 
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LAW OF TORTS (contd.) 

CLASSIFICATION OF TORTS 
Torts may generally be classified in three groups, viz., 

I. Torts to person, 
n. Torts to property, and 
III, Torts to person and property. 

Torts to person may consist of assault, false imprisonment, 
libel, slander, malicious prosecution, infringement of domestic 
rights, etc. Torts to property may consist of trespass, infringe¬ 
ment of rights of easement and natural rights, conversion, 
conspiracy, infringement of patent, copyright, trade mark, etc. 
Torts to person and property may result from negligence, 
nuisance or fraud. 


I. Torts to Person. 

(1) Assault and Battery. 

Assault is an unlawful attempt, offer or threat to do violence 
to another where the person making the attempt or offer 
causes the other to believe reasonably that he is in danger. 
However trivial the force may be or even where the person 
malfirtg the threat had no actual intention of striking the 
other, in law the person so threatening would be guilcy of an 
assault. The intent to do violence, however, must be expressed 
in threatening acts, as merely a threatening speech will not 
suffice to constitute the offence of assault. The threat must 
also result in a reasonable fear on the part of the person 
threatened. For example, the pointing of a gun at a man 
behind his back of which he is not aware will not constitute 
assault. An assault is both a tort as well as a criminal offence. 
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Battery is the actual application of force to another’s person 
done without lawful justification. A battery, therefore, 
includes assault and is mainly distinguished from assault by 
the fact that to constitute a battery there must be physical 
contact. For example, to throw water at a person is an 
assault, if any drop f alls upon him it is a battery. 

Mayhem: Mayhem is a bodily harm done to a person 
whereby that person is deprived of the use of any member of 
his body or of any sense which can be used by him in fighting 
or the loss of which would result in his being generally and 
permanently weakened. Mere disfigurement would not, how¬ 
ever, amount to a mayhem; the cutting off or weakening of 
a person’s limb or striking out his eyes would be mayhem, 
but not the cutting off of his ear or nose as the latter would 
only amount to disfigurement. 

The following are some of the defences to an action for 
assault: 

(a) Self-defence.—No more force, however, should be used 
than is absolutely necessary. Self-defence may be in 
respect of defence of the person or property of the party 
setting up this defence. 

(b) Exercise of Parental or Quasi-Parental Authority. 

(c) Leave and Licence of the person injured. 

(d) Preservation of Public Peace. 

(c) For Serving Legal Process. 

(2) False Imprisonmeiit. 

The offence of false imprisonment consists in the total 
restraint of the liberty of another for however short a period 
without lawful excuse. This restraint may be either physical 
or may be by a mere show of authority. Every confinement of 
the person is an imprisonment whether such confinement is in 
a common prison or in a private house or even where the 
person is detained forcibly in a public street. There me two 
essentials necessary to constitute this offence, viz., 
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(a) there must be a total restraint or the iibens' a person, 
and 

(b) such restraint must be without lawful justihcation. 

A person can be imprisoned even while he is asleep or in 
a state of drunkenness or is unconscious or v'hile he is a 
lunatic, even though such imprisonment began and ceased 
while such a person was in that state. No action for false 
imprisonment will lie against a person who has procured the 
imprisonment of another by obtaining a judgment against 
such person even though such judgment is erroneous, irre¬ 
gular or without jurisdiction. In such a case the proper 
remedy would be an action for malicious prosecution or mali¬ 
cious abuse of legal process. 


Bird V. Jones. 

(1845) 7 Q.B. 742. 

Part of a bridge was fenced off to provide seats to watch 
a boat-race. X forced his way into the enclosure, but was 
prevented by the police from passing along the enclosed 
part. X was, however, in no way prevented from return¬ 
ing by the way he had entered. 

Held that this was no imprisonment. 

(3) Malicious Prosecution. 

In order to succeed in an action for malicious prosecution 
the plaintiff must prove the following: — 

(1) That there was a prosecution of the plaintiff by the 
defendant. The prosecution must be the institution of 
criminal or bankruptcy or liquidation proceedings. 

(2) That the prosecution was unsuccessful. 

(3) That there was a want of reasonable and probable cause 
for that prosecution. 

(4) That there was a malicious intention on the part of the 
person prosecuting- 

(5) That the plaintiff has suffered damage by reason of 
such prosecution. 
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The defendant will be deemed to have had reasonable and 
probable cause where, 

(a) he took care to be informed of the facts, 

(b) he honestly believed his allegations to be true, and 

(c) the facts were such as to constitute a prima facie case. 

False imprisonment may be distinguished from malicious 
prosecution. The former consists in the wrongful restraint of 
the personal liberty of the plaintiff. The latter consists in the 
wrongful setting up of the criminal law in motion against the 
plaintiff. 

(4) Xofringemeut of Domestic Rights (Seduction). 

An infringement of domestic rights may consist of the 
infringement of (a) marital rights, or (b) parental rights, or 
(c) rights to the services of a servant, 

(a) Marital Rights ; The husband is entitled to the society 
of his wife and also to the exclusive possession and control of 
her person. The husband therefore has a right of action 
against a person who entices away his wife or persuades her 
to live separate from him against his will without s uffi cient 
cause. The gist of such an action is the loss of society of his 
wife. Thus this offence may consist in enticing away of a wife 
or in having a criminal conversation with her (adultery) or 
in physically injuring her. The husband in such a case can 
recover damages on the ground of infringement of his rights 
tmder the contract of marriage In the case of adultery the 
damages are always exemplary. 

(b) Parental Rights : A parent is entitled to the custody 
and control of his children and to the produce of their labour 
until they reach the age of majority. The parent can there¬ 
fore recover damages for infringemeit of such rights by 
another. The father can thus bring an action for injury to 
his children just as the master can bring a similar action for 
injuries to his servant. The children must be of such an age 
as to be capable of performing acts of services. 
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(c) Rights to the Services of a Servant : A master can file 
a suit against another who has invaded ms legal right to the 
services of his se 2 rvant. Thus a master can recover damages 
from a person who maliciously or with notice interrupts the 
relationship between the master and his servant. This may 
be done by inducing the servant to leave his master's service 
or by beating or injuring him and thus rendering him 
incapable of performing his work. 

In case of seduction of female children, the father or 
guardian as well as the employer have a right of action. The 
foundation of such an action by the father is the loss cf service 
of the daughter. This is based on the legal fiction that a child 
who is living with the father is a servant and no proof of actual 
service is necessary imtil she reaches the age of majority. It 
may be noted that a woman herself cannot maintain any 
action in respect of her own seduction on account of the 
maxim “ volenti non fit injuria 

(5) Defamation. 

Defamation may be defined as the publication of a false and 
defamatory statement concerning another person without 
lawful justification. Defamation has been defined in Halsbury’s 
Liaws of England as follows : — 

“ A statement which being published of another in the 
way of his lawful trade, business, profession, calling oet 
office, conveys a reflection on him calculated to disparage 
or injure him therein, is a defamatory statement, even 
though it be not calculated to hold him to hatred, contempt 
or ridicule.” 

Thus a defamatory statement is one which is calculated to 
injure the reputation of another or which tends to injure him 
in his office, profession or trade. It is no excuse that the 
d^endant did not intend the defamatory statement to refer 
to the or that the defendant did not mean the words 

to be defamatory. 
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£. Hulton & Co. V. Jones, 

(1910) A.C. 20. 

A newspaper gave a description of how Artemus Jones, 
a church warden of Peckham, kept a mistress at Dieppe. 
Unfortunately for the newspaper Artemus Jones l^p- 
pened to be the name of a barrister and the article was 
taken by some readers as having reference to him. 

Held that the barrister was entitled to recover for the 
libel even though the defendant did not know of his 
existence and therefore could not have intended to refer 
to him. 

Defamation is generally divided into two heads, viz. (i) 
libel, and (ii) slander. Defamation in a permanent and visible 
form is termed libel whereas defamation conveyed in some 
transitory form which is not lasting is termed slander. Thus 
slander may consist of words spoken or significant gestures. 
If the defamation is published in v,Titing, printing, carving or 
in some permanent form it amounts to a libel. A libel is 
generally actionable per se (i.e. without proof of damage), 
whereas in the case of slander special or actual damage is 
necessary except in certain cases such as the imputation of 
a criminal ofience or an imputation that a person is suffering 
from an existing contagious disease of such a nature as to 
exclude him from society or an imputation against a female 
of unchastity or adultery. In India both libel and slander ar? 
criminal offences and this distinction has lost its importance. 
Defamation through the agency of a talking cinematograph 
film has been held by the Court of Appeal in England to 
constitute a libel and not slander [Yousoupoff v. Metro- 
Goldwyn Mayer Pictures Ltd.. (1934) 50 T.L.R. 581, 587]. 

Generally in order to ascertain whether the statement con¬ 
cerned was defamatory or not, the presumption is that the 
words are imderstood in their natural and ordinary meaning. 
If, however, a person attributes a special mea ning to the words 
used (that is an “ innuendo ”), the burden of proof lies on 
him to show the special meaning.’ If a person says that 
“ Mr. A is an honest lawyer ” although the words in their 
natural and ordinary meaning are not defamatory, Mr. A 
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may siiow that tliese words were spoien irc:rically or ssrcasti- 
caliy and that in fact the imputation conveyed was that IJ.Ir. A 
is a dishonest la’W’yer. The burden of proving such an 
innuendo or special meaning will lie on A. 


Cassidy v. Daily Mirror New'spapers, 

(1929) 2 K.B. 331. 

The defendants published in their newspaper a photo¬ 
graph tvith the following caption underneath “ ilr. M. the 
race-horse otvner and Miss ‘ X ’ whose engagement has 
been announced. Mr. M at the time of posing for the 
photograph had expressly authorised the photographer to 
publish the announcement of his engagement. A suit was 
filed against the newspaper by the real wife of M, 

Held by the Court of Appeal (Greer, Li.J., dissenting) 
that the words were defamatory of her, the innuendo 
being that she was not the lawful wife of M. and was 
living with him in immoral cohabitation. 

It would seem to appear from this case that the publisher 
of a defamatory statement may be liable even in the absence 
of negligence. Several authors have criticized this decision 
and believe that Lord Justice Greer in his dissenting judg¬ 
ment laid down the correct principle that where the words 
are not prima facie defamatory the defendant will only be 
liable where he knew or ought to have known the facts which 
make the words defamatory. 


Tolley V. J. S. Fry & Sons Ltd., 

(1931) A.C. 333. 

A chocolate mantifacturer published as an advertise¬ 
ment a caricature of the plaintiff, an amateur golf 
champion, with a packet of chocolate manufactured by 
the defendant in his mouth. The plaintiff filed a suit 
claiming damages for defamation averring that the 
advertisement was defamatory in that it suggested that 
he had agreed to his portrait being used for purposes of 
advertising that particular brand of chocolate for a 
reward and had thus commercialised his reputation as a 
golfer. 
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Held that the plamtifE was entitled to recover. 

The plaintiff must also prove publication, that is, that the 
statement was made known to some third person. The utter¬ 
ing of a defamatory statement by the husband to the wife 
would not constitute publication as a husband and wife are 
one in the eye of the law, but it would amount to publication 
if a third party made a defamatory statement to the husband 
or wife of the plaintiff regarding his spouse. Publication is 
presumed where the letter containing defamatory statement 
is posted and is addressed to a third person. If a postcard or 
a telegram is sent, publication will be presumed even where 
such postcard or telegram is addressed to the person defamed 
because it is quite likely that such postcard or telegram may 
have been read in transit by a third party, as for example, 
the postman. 

The following are the usual defences apart from denying 
the publication and the defamatory nature of the statement, 
that may be pleaded by the defendant in an action for 
defamation: — 

(a) Justificaticm : The defendant may show that the 
statement he has made is true in substance. Honest belief in 
the truth of the statement, however, would not be by itself 
a sufficient justiffcation. This defence is dangerous as an 
unsuccessful attempt to establish it may be treated as an 
aggravation of the original injury. In a criminal prosecution 
for defamation the truth of the statement is a justification only 
where it is shown that the publication was for the public good. 

(b) Privilege ; This defence may be sub-divided into two 
groups, viz. (i) absolute privilege, and (ii) qualified privilege. 

(c) Privilege means that the person making the statement 
stands in such a relation to the facts that he is justified in 
making it although it may be slanderous or libellous if made 
by anyone else. If the occasion is privileged the communica¬ 
tion would be protected. In the case of absolute privilege, the 
person making such defamatory statement would be protected 
even though the statement is untrue, defamatory and mali¬ 
cious. In case of qualified privilege, however, malice is an 
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esseiitial ele:r_ezit which iv-h have ic he proved by the plaintiff 
in order to succeed. The folIc'.vir.g are the circumstances 
under \v2uch siatement is absolu.ely privileged : — 

(i) Judicial Proceedings—statements made by the Judge^ 
the parties to an acticn. the ;ury. the witness or the 
advocate in reference to the proceedings. 

(ii) Parliamentary Frcceedings—statements made by a 
member of either House of Parliament. 


(iii) Military and Naval proceedings. 

(iv) Statements made by an cmcer of the State in the course 
of his ofScial duty. 


If the words are defamatort’ the law presumes or implies 
the existence of malice. This presumption may be rebutted 
or set aside by showing that these words were uttered on a 
privileged occasion. 

Qualified Privilege is said to exist m the foiiow'ing cases : — 

(i) statement made in discharge of a duty, whether legal, 
social or moral; 

(ii) statements made in self-defence ; 

(iii) statements made by the defendant where the defendant 
has an interest in making such communication to a third 
person and the third person has a corresponding interest 
in receiving it (This is also known as “ statements made 
in the protection of common interest). For example, 
the communication made in good faith to a lady by her 
brother as to the character of her intended husband 
has been held to be so privileged [Adams v. Coleridge^ 
(1884) 1 T.L.R. 84] ; 

(iv) statements made to persons in public position for public 
good; and 

(v) fair, accurate and impartial reports of parliamentary 
proceedings or judicial proceedings or proceedings of 
public meetings or meetings of public bodies. 

For example, statements made at meetings of the 
directors enjoy a qualified privilege as directors 
have the duty to discuss affairs of the company and 
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should be permitted to do so freely provided they do so 
honestly and without malice. 

(d) Fair Comment : Legitimate criticism does not amount 
to a tort. If, therefore, a comment is made on a matter of 
public interest and the comment is fair and made in good 
faith, there is no defamation. If loss or damage is caused by 
such a statement it would be an example of “ damnum sine 
injuria ”. Affairs of State, public acts of ministers and officers 
of State, public institutions, legal authorities, administration 
of justice, books, works of art, theatres and pubhc entertain¬ 
ments are all matters of public interest. For the comment to 
be fair it must be based on facts truly stated and must be 
relevant. 

A person who repeats a libel is equally guilty and cannot 
set up the defence that he was not the originator of such 
statement but merely repeated it. This is because every 
repetition amounts to a new publication and results in a dis¬ 
tinct cause of action. A newspaper is m the same position in 
connection with liability for hbel as an individual and can 
claim no special protection. In case of a libel published in a 
newspaper, the author of the article, as well as the proprietor, 
the editor, printer and distributor of the newspaper would be 
liable for the publication of the libel. 

II. Torts to Property. 


Trespass. 

Trespass in its widest sense is of three kinds: 

(a) trespass to person (namely, assault, battery); 

(b) trespass to land : and 

(c) trespass to goods. 

Trespass to Land. 

Trespass to land is any direct and immediate act of inter¬ 
ference with the possession of land. The slightest invasion of 
private property is regarded as trespass and is actionable 
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•per «c”, i,e. without any proof of actual damage, force or 
unlawful intention and even if done under mistake. Trespass 
by a person’s cattle has the same effect at law as trespass by 
the person himself. 

Illustrations. 

Wrongful entry upon the land of the plaintiff, placing or 
throwing objects on to the land, drix-ing nails on land, remain¬ 
ing on land after the right of entry has ceased or doing any 
act affecting the sole possession of the plaintiff, amount to 
trespass. 


Anderson v. Buckton, 

(1815) 1 Str. 192. 

Cattle infected with a contagious disease, trespassed 
upon an adjoining pasture and infected other cattle there 
belonging to the owner of such pasture with the disease. 

Held that the owner of the trespassing cattle was 
responsible for the damage arising from the spread of the 
disease as well as for damage to the grass and herbage. 

Trespass ab initio. 

■\^en a person who is given an entry, authority or licence by 
law (not by the other party) abuses it, he becomes a tres¬ 
passer ab initio, i.e. his misconduct relates back to render his 
original «itry tortious as if the authority or justification never 
existed. The doctrine on which this rule is based is that the 
subsequent illegality shows that the party had contemplated 
an illegality all along and the whole becomes a trespass. The 
abuse must be a positive act, i.e. a misfeasance and not a mere 
non-feasance. A sheriff remaining in a house in possession 
of goods taken in execution for an unreasonably long time has 
been held to be a trespasser ab initio. 

The Six Carpenters Case or Vaixx v. Newman, 

(1610) M.L.C. 134. 

Six carpenters entered a tavern and ordered and paid 
for a quart of wine. They then placed a second order for 
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another “quart of wine and a penny-worth of bread 
amniTTitmg to 8d.” On such wino and bread being sup¬ 
plied they refused to pay for it. 

Held that the six carpenters were not trespa^rs ab 
initio because there was a mere non-feasance in their 
refusal to pay. 

The following are the remedies open to a person whose land 
is trespassed upon : — 

(a) He may bring an action for trespass against the wrong¬ 
doer. In such a case he must prove exclusive posses¬ 
sion of himself or his agent and an entry, actual or 
constructive, by the trespasser. 

(b) He may forcibly defend his possession against a tres¬ 
passer but if the wrong-doer has succeeded in obtaining 
possession the rightful owner must resort to law. 

(c) He may forcibly eject the trespasser using no more 
force than is reasonably necessary, and without causing 
any personal injury. He, however, cannot do so in 
India - 

The following are the defences or justifications to an action 
for trespass:— 

(1) Prescription ; (20 years’ open user), as for example^ 

by blowing a right of common, or a ri^t of way over 
the land. 

(2) Leave and Licence : (Volenti non fit injuria ), as for 
example, entry into a shop, or taking a seat in a theatre 
after purchasing a ticket. A licence makes lawful that 
which without it would be unlawful. It is express or 
implied permission. Thus if the occupier of land habi¬ 
tually and knowingly lets children play on his land 
without making any attempt to turn them out these 
children cease to be trespassers and become hcmsees. 

(3) Authority of Iain, viz., 

(a) Execution of legal process : 

Ehtry under a legal process is justifiable. For 
examine, a tdieriff may meak the house a person 
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if he has a warrant for his arrest or if he has come 
in ordmr to execute some other legal process against 
him,. An officer cannot, however, break the outer 
door without previous request to open the door. 

(b) Distress: 

Distress is a remedy for the performance of a 
duty or the satisfaction of a demand. It consists 
in taking a personal chattel (i.e. goods or other 
movable property) from the possession of the 
defaulter without legal authonty as a pledge. It 
includes, if the default continues, a power to seize 
the article as compensation for the damage. It is 
a well-known remedy for the recovery of rent. An 
entry for distress is no trespass. 

(c) Distress Damage Feasant : 

Distress damage feasant consists in seizing any¬ 
thing animate or inanimate which is wrongfully on 
the land of another and is doing damage at the 
time, and retaining it as a pledge for the damage 
sustained. This right does not most in India but 
under the Cattle Trespass Act, 1871, provision is 
made for impounding of cattle doing damage. 

(4) Act of necessity : Dntry on another's land without his 
consent is not a trespass if it is on the ground of neces¬ 
sity, e,g. putting out fires for public safety. 

(5) Seli-dejence : A man is justified in entering the land 
of another in self-defence or in defence of his own 
goods, <dmttels, or animals. 

(6) Re-entry on land : In Dn^and a person who is 
wrongfully dispossessed of land is not a trespas^r if 
he re-takes possession instead of waiting xmtil his legal 
title is established in a Court of law. Ii| India a person 
ffispossessed cannot take the law in hil I own hands as 
under the Specific Rdief Act, 1877, a npl | oh who is dis- 

1 possessed otherwise than in due coqnH. of law may 
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within six months sue to recover possession without 
reference to any title set up by another which is left to 
be proved by a separate action. 

(7) Re-taking oj goods and chattels : If a person takes 
away the goods of another, he gives that , other an 
implied licence to enter for the purpose of recovering 
his goods. But if the goods or chattels are on another’s 
land through the negligence or wrongful act of the 
owner himself the entry will be regarded as a trespass. 

(8) Abating a nuisance : Cutting off the overhanging 
branches of a neighbhour’s trees or severing roots 
which have spread from these trees onto his own land 
does not amount to trespass. The removal of a nuisance 
must be peaceable, without danger to life or limb, and 
after notice to remove, if entry is necessary, except in 
an emergency. 

(9) Special property or easement, for example, to do neces¬ 
sary repairs. 

Trespass in the Air. 

The Indian wAircraft Act, 1934, provides that no action of 
trespass or nuisance will lie in respect of the flight of aircraft 
over any property provided it is at a reasonable height having 
regard to all the circumstances. Whoever wilfully ffies so as 
to cause damage to person or property may be punished with 
imprisonment for six months or a fine of Rs. 1,000 or both. 
Thus in India in order to succeed in an action of aerial tres¬ 
pass, the plaintiff must prove an intention to cause damage 
or negligence on the part of the person causing damage. 


Dispossession or Ouster. 

Dispossession or ouster is wrongfully taking possession of 
land from its rightful owner with the intention of acquiring 
exclusive control. The remedy for dispossession is to bring 
an action to recover the land. 
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Injuries to Reversion. 

A person who hss only a life interest in the land is not 
allowed to destroy, consume or permanently injure the land 
so as to leave it to the reversioner (i.e. the person who is 
entitled to inherit the land after the life-tenant) in a worse 
state that it would otherwise have been left. Injuries to 
reversionary interests are done either by strangers or by 
tenants. The reversioner may sue the \\Trong-doer and prove 
that: 

(a) his reversionary’ estate cr interest was lessened in val’ue 
by the acts complained of, and 

(b) the injury complained of was of a permanent nature. 

Waste. 

Waste is an injury to the inheritance or reversion by the 
occupier or tenant. The injury must either : — 

(a) materially lessen the value of the estate, or 

(b) change the character of inheritance, or 

(c) increase the burden upon it, or 

(d) impair the evidence of title. 

Waste may be voluntary or permissive. 

(a) Voluntary waste consists in doing something active, as 
for example, pulling down houses or doors. 

(b) Permissive waste consists of passive acts, as for 
example, allowing a house to fall to min through non¬ 
repair. 

An action for waste must be brought by the person who is 
next entitled to the estate. In India such actions are generally 
brought by reversioners against Hindu widows who have only 
a life interest in property left by their deceased husbands. 


Wrongs to Easements and Natural Rights. 

An easement is a right which the owner of one property 
(known as the dominant tenement) has to compel the owner 
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of another property (known as the servient tenement) to 
permit something to be done, or to refrain from doing some¬ 
thing on the servient tenement, e.g. a right of way, of air or 
li^t or of artificial water courses. An easement is not a 
natural right because it does not naturally belong to the land 
but must be acquired either, (a) by prescription or (b) by 
giant, express or implied. 

Natural rights are those which are attadied to the land as 
rights of property, as for example, right of support for land, 
ri^t to water. Any infringement of or interference with 
either an easement or a natural right is treated as a wrong 
and gives rise to an action for damages for the unlawful acts 
or an injunction to prevent their repetition. 

The following are the most important natural rights and 
easements relating to property :— 

(a) Right to Support. 

Every proprietor of land has a natural right to the support 
of adjoining land (i.e. lateral support) as well as to the 
support of the subsoil (i.e. vertical support). Thus damage 
caused to land by the withdrawal of either lateral or vertical 
support is always a tort. There is no natural right of support 
iar buildings but an easement of support for buildings may 
be acquired by prescription or grant. 

(b) Right to Water Supply. 

Every owner of property adjoining a stream has a natural 
ri^t to have the water transmitted to him impolluted and 
undiminished except by the usm: of upper owners for 
ordinary purposes on their land. Similar rights exist in 
respect of water flowing in defined imderground channels. 

(c) Right to Free Access of Air and Light. 

This right must be acquired as an easement, and only in 
favour of a building through a defined channel or appertiue, 
as for example, a window. An obstruction of light or air is 
actkaiable only if it is such as to render the building uncom- 
or unfit for any ordinary purpose. A right to the 
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free passage of light or air to an open space of ground cazinot 
be acquired by prescription. 

(d) Right of Way. 

The right to pass over the soil of another person uninter¬ 
ruptedly is not a natural right but may be acquired as an. ease¬ 
ment. When this zi^t is for every individual to pass, it is a 
public right of way, but when the right is acquired by a parti¬ 
cular person only, it is a private right of way. 

A person commits a wrong who disturbs the enjoyment of a 
right of way by blocking it up permanently or temporarily or 
by otherwise preventing the free use of it. 

(e) Right of Privacy. 

The English Law does not recognise a right of privacy, for 
example, an evening of a new window looking into the garden 
of another may be very annoying and may afiect the value of 
the property but it is not actionable. In India such a nght 
may be acquired by local custom or grant or special i)ermis- 
sk>n. It is limited to particular apartments secluded from 
general observation, being founded on the oriental custom of 
secluding females. 

Trespass to Goods. 

Any direct act, without lawful justihcati<m, of physical inter¬ 
ference with goods in another’s possession, by taking them out 
of that other’s possession or by injuring them or otherwise is 
actionable per se (i.e. without proof of actual damage) by 
the poraessor. 

Illustrations. 

Removing a tyre from a motor-car, wilfully frightening a 
horse so that it runs away, killing a dog by giving it poisoned 
meat, amount to trespass to goods. 

Conversion. 

The wrongful taking, using, detaining, sell ing or destroying 
of another’s goods or an exercise of do m i nion (te. ownership) 

H 
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over them inconsistent with the title of the owner is an act 
of conversion. In an action of trespass, the plaintiff must 
show a right to possession but in an action of conversion he 
must show not only a right of possession but also a right of 
property, Le. owner^p. 

The following are the defences or justifications to an action 
of conversion:— 

(a) Lien. 

A lien has been defined as the right which a person in 
posse^on of the properly of another has to retain that pro¬ 
perty until certain demands of his are satisfied. A lien may 
be <i) a particular lien or <ii) a general lien. In the case of a 
particular lien the right to retain the property of another 
exists only in respect of satisfaction for skill and labour exer¬ 
cised on that particular property. For example, a watch 
repairer is entitled to retain a watch which has been left with 
him for repairs, until he receives payment for such repairs. 

A gmieral lien is a right to retain the property of another 
for a general balance of accoimt. A general lien was original¬ 
ly a customary ri^t existing in certain trades and professions. 
It could of course be esipressly created by contract. Thus by 
custmn, bankers, factors, wharfingers, attorneys and policy- 
brokers can retain against a general balance of accoimt, goods, 
securities, or papers bailed to them, unless there is an express 
agreement to the contrary. In India the above-mentioned 
classes of persons are also given this right by statute (Section 
171, hidian Contract Act, 1872). A general lien can, however, 
be exercised only if the property retained has come into the 
possessum of such persons in the regular course of their busi¬ 
ness or profession. 

(b) Right of Stoppage in transit. 

An unpaid seller of goods who has parted with possession hag 
the li^t to stop the goods whidi are on their way to the buyer 
and to retain them until payment or tender of the price (Sec¬ 
tion 50, Indian Sale of Goods Act, 1930). This right, how¬ 
ever, can only arise if:— 
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(i) the seller who has parted with possession is unpaid, 

(ii) the buyer has become insolvent, 

(iii) the goods are still in transit, and 

(iv) the s^er has reserved to himself the right of disposal. 

(c) Denial of Plaintiff’s Right {of Property or Possession). 

Where the plaintiff was not in possession at the time of the 
conversion but sues relsnng on his right only, the drfendant is 
justified in putting up a plea of jtis tertii, i.e. that a third party 
has a superior title to the goods. Of course, if the jdaintiff 
was in possession, this defence cannot be set up as possession 
is a good title against a wrong-doer. 

(d) Distress. 

It is a good defence to an action of conversion to show that 
the defendant took the goods imder a distress (explained else¬ 
where in this book) or under an execution. 

(e) Sale in Market Overt. 

This defence is peculiar to BInglish Law and is not available 
in Trt dia Market Overt is a place where goods are usually 
exposed for sale, as on market days in the coimtryside or on 
grotmd floors of shops on the main streets in towns, between 
sunrise and sunset. A pxnrchaser who buys goods in market 
overt cannot be sued though the seller with a defective title 
may be sued. 

In India under sections 27 to 30 of the Indian Sale of Goods 
Act, 1930, a bona fide purchaser for value without notice can 
defend his title if he has bought the goods from 

(i) a mercantile agent in possession with the owner’s con¬ 
sent, 

(ii) one of joint owners in sole possession, 

(iii) a person in possession under a voidable contract before 
the contmct h as be^ rescinded, and 

(iv) the original seller or buyer in possession after sale. 
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Detinue. 

When a person adversely withholds the goods of another, 
the remedy is an action of detinue for the specific recovery 
of the chattels wrongfully detained by the party sued or by 
his servants or agents. There must be a request by the plain¬ 
tiff to have the goods dehvered to him and a refusal to deliver 
by the defendant 

The following torts may affect movable as well as immova¬ 
ble property and are actionable only on proof of special 
damage: 

(i) Slander of title, 

(li) Slander of goods, 

(iii) Maintenance, and 

(iv) Conspiracy. 


Slander of Title. 

Slander of title consists of a false and malicious statement 
in writing, printing, or by word of mouth, injurious to any 
perscMo’s title to property whether movable or immovable, and 
causing special damage to such person. 


Gerrard v. Dickenson, 

(1590) 1 Cro. Eliz. 196. 

When lands or goods are about to be sold by auction 
and a person declares m the auction room, or elsewhere, 
that the seller*s title is defective and that the lands are 
miffigaged, or that the goods are stolen property, and so 
discourages would-be buyers or causes the propeily to be 
sold for a l«s price than it would otherwise have realised, 
it amounts to a slander upon the title of the owner and 
the owner is entitled to recover damages- 


Slander of Goods or Trade Libel. 

Slander of goods consists of a false and malicious statement 
disparaging the quality of a man’s goods and causing spemal 
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daxnage. A statement by a trader that his own goods are 
superior to those of another trader, even it untrue, and the 
cause of loss to the other trader, is not actionable as it is in 
the nature of a mere puff or advertisement. It is, however, 
a tort where a specific allegation is made of some defect in 
the plaintiff’s goods, even though made by a rival wnth a view 
to promote the sale of his own goods. 

Lyne v. NichoUs, 

(1906) 23 T.L.R 86. 

The plaintiff and the defendant were ihe owners of 
newspapers circulating in the same locality and the defen¬ 
dant published untrue statements that the circulation of 
his newspaper “ is 20 to 1 of any other weekly paper ’’ in 
the district, and “where others count by the dozen, we 
count by the hundred ”. 

Held that these statements were an imtrue disparage¬ 
ment of the plaintiff’s newspaper and not a mere puff and 
were actionable on proof of special damage. 

Maintenance and Champerty. 

It is against public policy that persons who have no interest 
in a litigation should promofte or support it 

Maint enance is the assistance by money or otherwise 
rendered by a third person to either party to a civil suit in 
which he himself has no legal interest to enable the party 
assisted to parosecute or defend it. When such an assistance 
is accompanied by a bargain for a share of the result of the 
suit in consideration of assisting in its maintenance, the trans¬ 
action is termed champerty. Only on proof of special damage 
an action can be brought by the party injured. 

The usual defences to an action for maintenance are : — 

(1) that the person maintaining had a common interest with 
the party maintained, as for example a master for 
a servant or a landlord for tenant; and 

(2) that the person maintaining did so out of charitable or 
religious motives. 
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In India the English law of maintenance and champerty is 
not in force and an agreement champertous in English law is 
not necessarily void in India where it must be proved to be 
against public policy, in order to make it void. In India no 
action for maintenance will lie if the agreement (a) is not 
extortionate and imconscionable so as to be inequitable against 
the borrower and (b) is made with the borto fide object of 
assisting a claim and not for the mere purpose of gambling in 
litigation or of injindng others [jRam Coomar Coondoo v. 
Chunder Canto Mookerjee, (1876) 4 I.A. 23]. 

Conspiracy. 

Con^iracy consists m an unlawful combination of two or 
more persons (a) to do that which is contrary to law or (b) 
to do that which is wrongful and harmful towards another 
person or (c) to carry out an object not in itself unlawful by 
unlawful means. 

Conspiracy by itself is not an actionable wrong : (a) there 

mu st be some act in pursuance of the conspiracy and (b) 
actual damage must result from it to the plaintiff. 

A combination of persons who act together to damage 
another and do damage him does not give rise to an action for 
co nsp i r acy if such persons thereby were merely exercising 
their own rights by lawful means and did not infringe the 
rights of other people. For example, an act done for the pur¬ 
pose of protecting and extending trade [Mogul Steamship Co. 
V. McGregor Gow & Co., (1892) A.C. 25]. 

Where the act done is not in the way of commmicial com¬ 
petition, but the real purpose of the combination is to deli¬ 
berately and wilfully injure a man in his trade the combina¬ 
tion is unlawful and if it results in damage to the man, it is 
actionable [SorreH v. Smith, (1925) A.C. 700], 


Patents, Copyright, Trade Marks and Trade Names. 

A patent is a privilege granted by the Government to the 
first inventor of any new manufacture or invention. The 
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patentee must be the true and first inventor and the subject- 
matter of the patent must pcssess novelty and utility. Ihe 
patent gives the patentee and his licensee the sole ri^t of 
making, using and selling such manufacture or invention for 
a period of sixteen years (in English law the period is four¬ 
teen years). It is an infringement of patent right if anyone 
makes, uses or sells the invention without the patentee’s 
licence. 

The Indian Patents and Designs Act, 1911, governs suits 
relating to patents. In such a suit it is no defence for the 
defendant to plead that he did not know of the grant of the 
patent or that he had no intention of infringing it The 
patmitee can claim either an accotmt of the profits made by 
the wrong-doer or damages for loss caused by the wrong-doer 
selling goods siTnilar to his own and an injimction to restrain 
the wrong-doer from infringing file pateit in the future dxuring 
its imexpired period. 

A copyright consists in the sole right of printing or other¬ 
wise multipljnng copies of any book, lectmre, dramatic or 
musical work or a work of art Copyright subsists also in 
papers set at University examinations [University of London 
Press Ltd. v. University Tutorial Press Ltd., (1916) 2 Ch. 
601]. There is no copyright in an idea. The copyright in any 
book published in the lifetime of the author lasts till the death 
of the author and a period of fifty years thereafter. The Act 
governing copyright is the Indian Copyright Act, 1914. 

In order to be capable of protection as copyright the intellec¬ 
tual work must be :— 

(a) innocent, i.e. not seditious, immoral or blasphemous, 

(b) of literary value, i.e. it must be a useful book, and 

(c) original. 

Any interference with the rights of the owner is an infringe¬ 
ment may give rise to a civil action or criminal jwoceed- 
ings. 

The wrong-doer must account for each copy of his work 
sold and pay the amount of profits which would have resulted 



120 


GENERAL PRINCIPLES OF INDIAN LAW 


from the sale of so many copies of the plaintiff’s work. A 
trade mark is a ssmibol (for example, a picture, a word, a 
numeral or a label) used in connection with a trader’s goods 
in order to (a) distinguish them from similar goods of other 
traders and to (b) identify them as goods of his manufacture. 
The adoption and use of a trade mark gives a title or right of 
ownerehip to it. No particular length of time is required to 
establish a trade mark. All that the law requires is that it 
should have been used long enough to render it probable that 
a reputation in the market was acquired. Even an importer 
of goods manufactured by another may use a distinctive mark 
and claim to protect his mark even against the manufacturer. 

While a trade mark indicates the manufacture or quality of 
the goods to which it is attached, a property-mark denotes the 
ownership of them. 

In India trade marks are governed by the Trade Marks 
Act of 1940. 

In an action for infringement of a trade mark the plaintiff 
must prove : — 

(1) that the mark has been applied by the plaintiff prop^ly, 
i.e. he has not copied any other person’s mark and that 
the mark does not involve any false representation, 

(2) that the article so mar ked is actually a vendible article 
in the market, and 

(3) that the defendant knowing that to be so, has imitated 
the mark for the purpose of passing in the market other 
articles of a similar description. 

A trade name may be the name of the manufacturer of goods 
or a name by which the manufactured goods have become 
generally known. Where a trade name is merely descriptive 
of the article, and does not designate the manufacture by any 
particular firm, it may be adopted by another trader, but a 
name which was originally merely descriptive may become a 
trade name. 
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Reddaway v. Bonhan. 

(1SS6) A.C. 199 

The plaintiffs had for scrAe years heen the sole manu- 
factiirers of material which they called ‘‘ camel-hair 
belting The defendants then began to manufacture 
the same material and sold it under the same name. When 
the plaintiffs brought an action for an injunction to res¬ 
train the defendants from using the name “ camel-hair 
belting ”, the defence was that the name was only a des¬ 
criptive name truly stating the nature of the material and 
could not be monopolised by the plaintiffs. 

Held, by the House of Lords that by long and exclusive 
association with the plaintiff's manufacture, the name had 
acquired a secondary sense and had become a trade name 
having come to mean not merely belting made from camel 
hair but belting made by the plaintiffs. 


Passing Off. 

Anyone who labels or describes his goods in such a way as 
to deceive the public into believing that his goods are those 
of another person, is liable to be sued in what is known as a 
“ passing off action The gist of this action is deceit. The 
remedies of the plaintiff in a passing off action are: (a) an 
injunction and (b) either damages or an account of profits at 
the plaintiff’s option except in respect of innocent user before 
actual notice of the plaintiff’s right. 


(HE) Torts to Person and Property. 


Negligence. 

Negligence is omission to do something which a reasonable 
man guided upon those considerations which ordinarily regu¬ 
late the conduct of human affairs, would do, or doing some¬ 
thing which a prudent and reasonable man would not do [per 
Baron Alderson, in Blyth v. Birmingham Waterworks Co., 
(1856) 11 Ex. 781, 784]. 

In an action for negligence the plaintiff must prove: — 

(1) that he has suffered damage, 
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(2) that the defendant was under a duty of care to the plain¬ 
tiff to avoid causing him that damage, and 

(3) that the damage was the result of a breach of that duty 
committed by the defendant. 

Standard or Degree of Care. 

Generally speaking the standard of care required is 1hat of 
a prudent man in that situation. In other words, reasonable 
care is sufficient, but i£ a person professes to have special skill 
(for example, a surgeon, banker, director of companies, car¬ 
rier, innkeeper, manufacturer and solicitor) or voluntarily 
undertakes a higher degree of duty (for example, a person 
possessing or using dangerous things such as dangerous 
animals, dangerous goods, gas, machinery, etc.), he is bound 
to mcercise more care than an ordinary prudent man. In a 
sudden emergency, however, the law does not expect perfect 
presence of mind, accTxrate judgment and promptitude. The 
duty of care towards children is greater than that which is 
necessary in dealing with adults. 

The Buie in Rylands v. Fletcher. 

The leading case of Rlyands v. Fletcher lays down that if 
the owner or occupier of land, brings and keeps upon it any¬ 
thing likely to do damage if it escapes he is boimd at his peril 
to prevent its escape, and is liable for aU the direct consequen¬ 
ces of its escape, even if he has not been guilty of negligence. 

Bylands v. Fletcher, 

(1868) L.R. 3 H.L. 330. 

The defendant had constructed a reservoir on his land. 
Beneath the reservoir were disused mining shafts fiUed 
up wiih rubbish. When the reservoir was filled, the 
water burst through the shafts and flooded the plaintiff’s 
adjoining mine. 

Held that flie defendant was liable for the damage 
caused although he was not personally guilty of negligence 
and had employed competent contractors to construct the 
reservoir. 
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This rule of absolute liability is sometimes called “ the wild 
beast theory ”, It has been applied to other dangerous things 
brought on the premises, viz. a motor-car with petrol in it, a 
traction engine, electricity, v/ild beasts, etc. 

Exceptions to the Rule in Rylcnds v. Fletcher. The rule 
does not apply in the following cases ; — 

(1) Where the escape was caused by vis major, i.e. an act 
of God, as for example, lightning, storm, extraordinary fall of 
rain, extraordinary high tide. 

(2) Where the escape was caused by the fault of a third 
party over whom the defendant had no control. 

Rickards v. Lothian, 

(1913) A.C. 263. 

On account of the malicious interference of a third 

person with a lavatory' waste pipe, water escaped from an 

upper story and caused damage to a lower story. 

Held by the Privy Council that the occupier of the 

upper story was not liable. 

(3) Where the thing escaping was brought by the plaintiff’s 
own consent (for example, artificial work maintained for the 
common benefit of the plaintiff and the defendant). This is 
on the principle of volenti non fit injuria. If, however, the 
escape is due to the defendant’s negligence he is liable. 

(4) Where the escape was due to the plaintiff’s fault. 

(5) Where the escape is the consequence of an act done for 
a public purpose in the discharge of a public duty under a 
statutory authority. 

(6) Where the escape is of things naturally on the land 
unless the defendant actively caused their escape (as for 
example, noxious weed, vermin, rabbits, birds, rats). 

liability for Dangerous Proper^. 

It should be noted that the owner or occupier’s duty of care 
to perscms entering his premises varies with the person enter¬ 
ing. 
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(1) To Trespassers. 

The general rule is that there is no duty of care to a tres¬ 
passer but the owner or occupier must not intentionally create 
dangers for them by setting traps. For example, he cannot 
set ^ring-guns on his grounds but he may put ^ikes or 
broken glass upon the top of a wall or have a barbed wire 
fence or a dog which bites. Even a landlord who is bound 
under a contract with his tenant to keep premises in repair, 
is not liable to a stranger who suffers damage through the 
dangerous condition of the premises. 

As regards injury to children, a landowner is only liable if 
he expressly or impliedly invited them on to his land and 
either did an act which caused damage knowing that it might 
injure them or knowingly permitted the existence on his land 
of a hidden danger or trap. 


Cooke V. Midland Great Western Rly. Co. of Ireland, 

(1909) A.C. 229. 

A child of four was injured when playing on a turn¬ 
table on the defendants’ premises. The defendants knew 
that children were in the habit of playing there. 

Held that the defendants were liable as the turn-table 
was in the nature of an alluring trap. 


Wmiams and Another v. Cardiff Corporatum, 

(C.A.) (1950) 1 All. E.R. 250; (1950) 1 K.B. 514. 

A child aged 44 years whilst playing on a jnece of waste 
land, which belonged to a local authority, met with an 
accident. The said groxmd was used by the local autho¬ 
rity for tipping rubbish and comprised of a piece of flat 
ground with a grass bank which sloped down steejdy and 
was littered with pieces of broken glass. The ground 
was not fenced in and there was also no warning notice. 
The child fell down the slope and sustained injuries. 
Children used to play on this ground every day. A suit 
was filed by the child (through his father) claiming 
damages for personal injury arising out of negligmee of 
the local aulhority. 
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Held that in. the case of children the existence of broken 
glass on a piece of land on which children were constant¬ 
ly allowed to play, and to which there was a sloping bank, 
constituted a trap or concealed danger and therefore the 
local authority was liable. 

(2) To Ldcensees. 

A licensee is a person who has gratuitous permission to 
enter, as for example, a guest in a house, or a person who has 
come to beg or to solicit orders. The licensee must use the 
place as he finds it as any complaint by him would be in the 
nature of ingratitude as long as there is no design to injure 
him- The occupier’s duty towards a licensee is only to warn 
biTw of any “ concealed danger ” or “ trap ” known to the 
occupier to be on the premises. The position of a licensee is 
better *^baTi that of a trespasser as he is entitled not to have 
the condition of the premises so altered as to set up a trap for 
hit»- 

(3) To Invitees. 

An invitee is a person who enters the premises on the invi¬ 
tation of the occupier for the purpose of some business or 
matter in which they have a common interest, as for example, 
a customer. The occupier’s duty towards an invitee is to take 
recuKinable care to protect him from unusual danger of which 
he knows or ought to know lindermaur v. Dames, (1866) 
tiJR. 1 CJP. 274]- It is, however, not a necessary condition of 
liability that the danger causing the accident to the invitee 
^ould be a hidden danger as the invitor would be responsible 
to the invitee for a danger of which the invitee was aware but 
which could not be avoided by the invitee by the exercise of 
reasonable care on his part, unless the invitor can prove that 
not only was the invitee aware of such danger but that he 
voluntarily accepted the risk [Horton v. London Graving 
Dock Co., Ltd., (1950) 1 K.B. 421]. An invitee’s position is 
better than that of a mere licensee as Ihe owner of premises 
is liable to the invitee for existing traps but not to the licensee. 
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Prole V. Allen and Others, 

(1950) 2 All. E.R. 476. 

The plaintiff, a married woman, was a member of an 
unincorporated member’s club. Ine defendants were all 
members of the club, and included the secretary and the 
steward of the club. The steward was responsible for 
seeing that the club premises were generally in a fit con¬ 
dition for use by the members and, inter alia, that the 
lights were switched on and off when and where neces¬ 
sary. In December 1946 on the authority of the secretary 
and steward certain alterations were made in the position 
of some steps leading from the men’s quarters of the club. 
Subsequently the plaintiff attended a social function at 
the club and remained there until 10-30 p.m. and left the 
club by the door leading to a platform. On arriving out¬ 
side she foimd the place in darkness and being unaware 
of the altered position of the steps she fell down them and 
suffered injmy. At 10-10 p.m. the lights had been 
switched off by the steward on the night in question. The 
plaintiff claimed damages against the defendant for negli¬ 
gence in their duty either to warn her of the alterations 
or to light the steps so that she could see that the altera¬ 
tions had been made. 

Held the fact that the defendants were all members of 
the committee and one of them was secretary of the club 
imposed no duty on them towards the plaintiff, but the 
steward, having been appointed as such by the members, 
was the agent of each member to do everything he had 
been appointed to do with reasonable care and thus owed 
a duty to each of the members to carry out his functions 
without negligence; and the steward when switching off 
the light when he did, was guilty of negligence and was 
liable in damages to the plaintiff. 


Jennings v. Cole, 

(1949) 2 All. E.R. 191. 

The plaintiff regularly visited the defendant’s house to 
administer to the defendant’s wife who was an invalid. 
One day whilst leaving the bedroom she slipped on the 
mat placed outside the bedroom door and sustained 
injuries. It was the plaintiff’s case that the mat being 
on a highly i>olished surface and in a fresh position con- 
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stituted an tmusual dangerof wiiich the defendant shonld 
have been aware and should have guarded against. 

Held that the defendant fas occupier) had a material 
interest in having the plaintiff on his premises to admin¬ 
ister to his wife and that therefore the p laintiff was an 
invitee to whom the defendant owed me duty “ to prevent 
damage from an unusual danger which he knows or ought 
to know ” \_Indermaur v. Dames, (1866) L.R. 1 C.P. 274] ; 
but that on the facts of this case there being no unusiial 
danger the plaintiff’s claim, failed. 

(4) To Persons entering under a Contract. 

As regards persons entering upon premises under a contract 
with the owner or occupier, as for example, a member of the 
audience in a theatre or a spectator at a hockey match, there 
is an implied ■warranty on the part of the ovmer or occupier 
that the premises are as safe for the required purpose as rea¬ 
sonable care and skill can make them. 


Francis v. Cockrell. 

(1870) L.R. 5 Q.B. 184. 

The plaintiff was injured vrhen a race-stand for which 
he had bought a ticket collapsed as a result of the negli¬ 
gence of the conli'actor who erected it. 

Held that the owner of the race-course was liable for 
the plaintiff’s injuries. 

There is, however, no duty to give a spectator protection 
against a danger incident to sport if it is so obvious that the 
spectator miJist be deemed to have undertaken the risk. 


Hall V. Brookiands Auto Racing Club, 

(1933) 1 K.B. 205. 

The p lain tiff, a spectator at a motor-car race, 
was injured by a car which after a collision with another 
car, was thrown into the spectators’ enclosure. 

Held 'that the owners of the track were not liable. (This 
is also an illustration of the maxim volenti non fit injuria.) 
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(5) To Passers-by. 

The duty to persons lawfully passmg by is to use reasonable 
c^e and diligence in keeping in proper repair premises or 
structures likely to injure a passer-by. For example, the fall 
of a brick from a bridge, a bag of sugar from a crane, a barrel 
of flour from a window, would entitle a passer-by to damages. 

Res Ipsa Loquitur (the thing speaks for itself): This 
maxim applies 'when circumstances are such that the mere 
fact of the accident is evidence of negligence. For example, 
where the thing is in the management of the defendant or his 
servants and the accident is such as in the ordinary course of 
things does not happen if those in management of it use proper 
care. 


Byrne v. Boadle, 

(1863) 2 H. & C. 722. 

A barrel of flour rolled out of an open doorway on the 
upper floor of the defendant’s warehouse, and fell upon 
the plaintiff, a passer-by in the street below. 

Held that these facts spoke for themselves and were by 
thems^ves evidence of negligence without there being 
any necessity for any evidence as to the manner m which 
the accident happened, for barrels, if properly handled, do 
not commonly behave in this fashion. 


Liability for Dangerous Animals . 

There are two classes of animals : — 

(1) animals ferae naturae, that is, those animals which are 
savage by nature and are obviously dangerous, as for 
example, tigers, bears, bees, gorillas and wolves. 

(2) animals mansuetae naturae, that is, animals which do not 
belong to a species ferocious by nature but which in 
individual cases have given indications of developing a 
vicious or dangerous disposition. For example, dogs, 
cows, horses and camels. 
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A person who keeps a dangerous animal does so at peril 
and is absolutely liable (i,e. without any proof of negligence) 
for any harm done by it to a third person. ” It is not unlaw¬ 
ful or wrongful to keep such an aniinal; the wrong is in allow¬ 
ing it to escape from the keeper’s control with the result that 
it does damage [per Lord Wright in Knott v. L.C.C.. (1934) 
1 K.B. at page 138]. 

When the damage done is nattiral to the species, as in the 
case of harm done by an animal ferae naturae, the defendant 
is liable without any proof that he knew of its dangerous 
tendency. In such a case it is also no defence that the owner 
had good grounds for believing that the animal in question 
had no such tendency. 

When the damage done is not natural to the species as in 
the case of an animal mansuetae naturae the defendant is 
liable only on proof that he had actual knowledge of the mis¬ 
chievous tendency of the animal. 


May V. Burdett. 

(1846) 9 Q.B. 101. 

The plaintiff was bitten by a monkey kept by the defen¬ 
dant. It was proved that the defendant knew that this 
monkey was accustomed to bite people. 

Held that the defendant was liable, for “ a j^rson keep¬ 
ing a mischievous animal with knowledge of its propensi¬ 
ties is bound to keep it secure at his peril. The gist of the 
action is the keeping of the animal after knowledge of its 
michievous propensities. The negligence is in keeping 
such an animal after notice 


Liability for Dangerous Chattels. 

A person who has caused or allowed a dangerous thing to 
be put into circulation is responsible for the damage caused 
if : — 

(1) he knew, or ought to have known of the dangerous 
nature of such t hing but did not disclose the knowledge to the 
receiver of the thing. 

K 
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Farrant v. Barnes, 

(1862) 11 C.B. (N.S.) 553. 

A carboy of nitric acid which was delivered to a carrier 
without disclosing the dangerous nature of the contents, 
burst and injured the plaintiff who was the carrier’s 
servant. 

Held that the defendant was liable. 

(2) he was negligent in parting with it. 


Dixon V. Bell, 

(1816) 5 M. & S. 198. 

The defendant who possessed a loaded gun sent a child 
to fetch it. The child playfully pointed the gun at the 
plaintiff’s son and injured him when the gun went off. 

Held that the defendant was liable. (In such a case the 
defendant cannot escape liability even if he has warned 
the child.) 

(3) he being the manufacturer “has intentionally so 
excluded interference with and examination of, the article by 
any intermediate handler between himself and the consumer 
that he has, of his own accord, brought himself into direct rela¬ 
tions with the consumer and has not exercised reasonable care 
to secure that the article shall not be harmful to the con¬ 
sumer ” (Salmond on Torts). 


Donoghue v. Stevenson, 

(1932) A.C. 562. 

The plaintiff was made very ill, suffering from severe 
shock and gastro-enterititis as a result of consuming a 
botde of gingerbeer containing a snail, which could not 
be seen through the opaque bottle until it was nearly 
empty. 

Held that the manufacturer was liable to the consumer 
for negligence. 
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Grant v. Australian Knitting Lillis, 

(1936) A.C. 85. 

THe plaintiff contracted dermatitis as a result of wear¬ 
ing a woollen garment which contained an excess of sul¬ 
phites due to the manufacturers’ negligence. 

Held that the manufacturers were liable. 

Holmes v. Ashford and Others, 

(C.A.) (1950) 2 AU. E.R. 76. 

The plaintiff contracted dermatitis after having been 
treated by a hairdresser with “ Inecto ” hair dye. The 
said dye was supplied to the haii-dresser in labelled 
bottles with a small brochure of instructions. Both the 
labels and the brochure contained a warning that the dye 
might be dangerous to certain skins and advising that a 
preliminary test should be made. The hairdresser who 
read these warnings did not, however, either bring them 
to the plaintiff’s attention or make a precautionary test. 
The plaintiff filed a suit claiming damages from the hair¬ 
dresser for breach of warranty that the dye was reasona¬ 
bly fit for the purpose for which it was sold, and for failing 
to take reasonable steps to ensure that she sufiered no 
injuries from the use of the said Hair Dye. She also 
claimed damages from the manufacturers, on the ground 
that the manufacturers knowing that the dye was a 
dangerous article w’hich might cause acute dermatitis to 
CCTtain persons, failed to ensure that it was not applied to 
such persons including the plaintiff, or to give her any 
warning of the danger. 

In the Court of first instance the plaintiGE was awarded 
judgment against both. The manufacturers, however, 
successfully appealed. Tucker, L-J. observed in his judg¬ 
ment to the effect that “ every person who puts on the 
market a dangerous article (and the learned judge has 
foimd tbi<g to be a dangerous article) must take reasona¬ 
ble steps in all the circumstances- This is not an article 
the nature of which can be ascertained by intermediate 
examination, and, therefore, it is an article which requires 
some warning. The question in this case is : Was the 
warning attached to this bottle a sufficient and adequate 
warning to be givmi in cases where the material is supplied 
to hairdressers for use on their customers ? We mu st 
presume that the material is supplied to reasonable people, 
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and the first defendant has said that he read the warning, 
appreciated what it meant, and ignored it. I find it, 
therefore, impossible to hold that the warning which was, 
in fact, given in the present case was insufficient. The 
question is whether it was sufficient in the circumstances 
of this partictdar case, and, it having been established that 
the warning came to the Imowledge of the man who was 
going to use it, namely, the first defendant, I think that 
it is impossible to say that the second defendants were in 
breach of their duty to take reasonable steps to give suffi¬ 
cient warning of the nature of the substance which they 
were putting on the market by delivering it to hairdress¬ 
ers to use on their customers.” 


Contributory Negligence. 

Contributory negligence is a good defence to an action for 
negligence. If an accident happens through the combined 
negligence of both parties, then naturally neither party is ha- 
ble to the other. It is, however, otherwise if one party had 
or ought to have had the last opportunity of avoiding the acci¬ 
dent, in which case he alone is held responsible. 


Davies v. Mann, 

(1842), 10 M. & W. 546. 

A donkey was left tethered on the highway by the 
plaintiff. The defendant’s car ran over it. 

Held that although the accident was due to the com¬ 
bined negligence of both parties, yet the plaintiff was held 
entitled to damages as the d^endant had the last oppor¬ 
tunity of averting the accident. 

Both parties are, however, fully liable to an innocent third 
party. 


Exceptions. 

The defence of contributury negligence is of no avail in the 
following cases: — 

(1) It is unknown to the maritime law, e.g. in the case of a 
collision at sea occurring through the negligence of two ships, 
each is liable to the other as well as to the cargo owners in 
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proportion tc tne degree ht v.'lrich each srnp is at fault 1'* 
Bernina" or JliHs v. Arr^strong. (ISSS; IS App, Cas, 1 
the ^JariiiTr.e Conrcnticns Act, 19111. 
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(2) In the case of the contributory negligence cf young 
children adowance is made for their inexperience and infimtity 
of judgment. 


(3) In a case of choice of evils, i.e. v.here the negligent act 
of the defendant has created a dangerous situation, the ccntri- 
butory? negligence of the person injured is no excuse. 


Stokes V. Saltonstalt, 

13 Peters 181. 

A passenger in a train put his hands on the door which 
at once sprang open. He grasped the door and hung on 
to it whilst it was still open and w^as carried a distance of 
about 300 yards in that precarious position. He then saw 
an arch just ahead of him and, afraid that he would dash 
against it, he tried to throw himself into a bush just below 
him. As he had not made allowance for the momentum 
of the train he missed the bush and fell on the line, greatly 
injxired. 

Held that the railway company was liable to pay 
damages to him. 

In England by the Law Reform {Contributory Negligence) 
Act, 1945, the effect of the law of contributory negligence has 
been minimised and roughly brought into line with the Mari¬ 
time Conventions Act, 1911, mentioned above. The principle 
to be now applied is that the damages shall be apportioned in 
accordance with the blame. In India, however, the Common 
Law rules pertaining to contributory negligence will still 
apply. 


The Doctrine of Identification. 

According to this doctrine a i^erson who voluntarily engages 
another person to carry him (as for example the driver of an 
omnibus, the captain of a ship, etc.) so identifies himself with 
the carrier that he cannot sue a third party for negligence if 
his own carrier is guilty of contributory negligence. This 
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doctrine has now been overruled in “ The Bernina ”, (1888) 
13 App. Cas. 1, and the defence of contributory negligence 
will now only be available for the acts and defaults of the 
plaintiff himself or of those who are really his agents or 
servants and not to faults of independent contractors. 


Statutory Negligence (or Breach of Statutory Duty). 

Where things which are authorised by a statute are care¬ 
lessly done an action for damages will lie if: — 

(c) special damage has been suffered by the plaintiff, or 

(b) the statute has enacted or prohibited a thing for his 
special benefit. 

There are three classes of cases in which such a liabihty 
may arise : — 

(1) Where a liability which already existed at Common law 
is affirmed by statute which gives a different form of 
remedy from that existing at Common law. In such a 
case the plaintiff has an option to pursue either the 
Common law remedy or the statutory remedy. 

(2) Where the statute merdly gives a right to sue without 
providing any particular form of remedy. Here of 
course the Common law remedy must be taken. 

(3) Where the statute creates a liability not existing at 
Common law and at the same time prescribes a remedy 
for enforcing it. Here the statutory remedy must be 
followed. 

The following two conditions are necessary before a private 
person can bring an action for breach of a statutory duty: — 

(1) The injury must be within the scope of the statute and 
not mer^y an accidental result of the breach. 

(2) Where a statute creates an obligation and enforces its 
performance in a specified manner, performance in any 
other manner cannot be enforced. 
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Vithaldas v. Mumcipal Commissioner of Bombay, 
(1902) 4 Bom. L.R. 914. 

A municipality excavated a trench, for a pipe dram m 
a public lane. The trench was kept open for some time 
and a heavy rainfall caused water to collect. As a result 
of the percolation of water considerable subsidence occur¬ 
red causing heavy damage to the plaintiff’s houses whicn 
were near the trench. 

Held that the municipality was liable as keeping the 
trench open for a considerable time amounted to negli¬ 
gence. 


Burden of Proof. 

Generally it is the plaintiff’s duty in an action for negligence 
to prove: — 

(a) the negligence of the defendant, 

(b) the damage caused to himself, and 

(c) that the damage was the result of the defendant’s 
negligence. 

Neghgence, however, is presumed in accidents where the 
maxim res ipsa loquitur (which has already been explained) 
can be applied. 

Nuisance. 

Nuisance is an infringement of the right of enjosnonent of 
property likp trespass it is only actionable at the suit of 
i-b** person in actual possession of property unless it is of a 
permanent nature in which case the owner or reversioner may 
sue. Trespass, however, is actionable per se but there can be 
no nuisance vrithout damage. 

A nuisance may be a public nuisance or a private nuisance. 
Public nuisance also gives rise to criminal proceedings and 
Tiac ; been defined by the Indian Penal Code as an act or omis¬ 
sion which causes any common injury, danger or annoyance 
to the public or to the people in general who dwell or occupy 
property in the vicinity, or which must necessarily cause 
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injury, obstruction, danger, or annoyance to persons who may 
have occasion to use any private right. A private individual 
has no right of action for a public nuisance unless he has 
suffered a particular injury which is of a substantial nature 
and which is a direct result of the nuisance. A public 
nuisance cannot be legalised by prescription. 

A Private Nuisance affects some particular individual and 
not the public at large. It may be defined as using or autho¬ 
rising the use of one’s property or of anything under one’s 
control, so as to injinriously affect an owner or occupier of pro¬ 
perty by physically injuring his property or by interfering 
materially with his health, comfort or convenience, as for 
example, noise, obstruction to light, polution of air or water. 

In the case of an act producing personal discomfort it is not 
every trifling or small inconvenience that can amount to a 
nuisance. It must be an inconvenience materially interfering 
with the ordinary physical comforts of human existence. 
Much will also depend upon the locality in which the nuisance 
exists for what might be considered a nuisance in a 
fcishionable residential locality may not be so in a mill area. 

The following persons are liable for nuisance : — 

(1) The person causing or creating the nuisance is primarily 
liable, as for example, the builder of a defective house. 

(2) The occupier is liable for nuisance on his land even if 
it existed before he came. 

(3) The landlord is liable (generally the tenant alone is 
liable) only: — 

(a) if he himself created the nuisance by a jxjsitive act 

(i.e. by misfeasance) or 

(b) if he has authorised it expressly or by implication 
or 

(c) if it is the result of failure to repair (i.e. non¬ 
feasance) or 

(d) if he let the premises with the nuisance. 

The following are the defences to an action for nuisance: — 
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(1) Piaintifi's consent lo the act cattsittg the nuisa-tce cr* the 
principle of volenti ncn fit injuria. 

(2) A prescriptive right to commit a private nuisance. It 
should he noted that a puhlie nuisance cannot he lega¬ 
lised by prescription. 

(3) Statutory authority is a good defence provided the 
authority to do the act is absolute and is not conditional 
on the operations not causing a nuisance and there has 
not been any negligence on the part c£ the person autho¬ 
rised or by his servants. 

Remedies for Nuisance. 

(1) Abatement. (This has already been explained.) 

(2) Action for Damages. 

(3) Injunction. 

Fraud. 

A person making a false representation is liable in an action 
for deceit if he made the statement (1) knownngh’, (2) with¬ 
out belief in its truth or (3) recklessly, careless whether it be 
true or false. 

This is the rule laid down in the leading case of Derry v. 
Peek, [ (1889) 14 App. Cas. 337] (a case of false statements in 
a prospectus) namely that it is necessary to prove wilful 
fraud. In addition to this it is essential to prove that (4) the 
plaintiff was actually deceived and (5) that he suffered 
damage as a result of acting on the false statement. 

The rule in Derry v. Peek does not apply to the foUo'wing 
cases:— 

(1) Directors and promoters issuing a prospectus (these 
persons must show not only hona fides but reasonable 
grounds for making the statement). 

(2) Where there is a contractual duty to take care in making 
the statement. 
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(3) Where there is a fiduciary relationship between the 
parties. 

(4) Where there is a statutory duty to give correct informa¬ 
tion. 

(5) Where an estoppel is created. 

(6) Where the representation is made in relation to property 
of a dangerous nature. 



CHAPTER VIII 


LAW OF TORTS (contd.) 

REMEDIES FOR A TORT 

The remedies available for a tort may be divided into two 
main classes. 

(1) Extra-judicial, i.e. remedies by way of self-help, and 

(2) Judicial, i.e. remedies by way of an action at law. 

The following are extra-judicial remedies ; — 

(1) self defence, and 

(2) self redress, which includes, 

(a) re-entry on land using no more force than is neces¬ 
sary, 

(b) recaption (i.e. retaking) of chattels, 

(c) abatement of nuisance, 

(d) distress damage feasant. 

The following are judicial remedies :— 

(1) Damages, 

(2) Injunction, and 

(3) Specific restitution of property. 

I. Action for Damages. 

This is the commonest remedy for a tort and consists in a 
sum of money being paid to the plaintiff both as satisfaction 
for any loss sustanied as weU as a punishment to deter the 
defendant from repeating the act in future. 

The following are the different types of damages awarded 
by the Courts :— 

(1) Contemptuous Damages. These are awarded when 
the Court feels that although a right has been infringed, no 
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real purpose has been served and that the action should never 
have been brought. 

(2) Nominal Damages. These are awarded when a right 
has been infringed without any real damage as in a trespass, 
and the action is brought not with a view to get compensation 
but merely as recognition of a legal right. 

(3) Suhstantidlf Real or Ordinary Damages. This kind of 
damages consists in a sum of money awarded as compensation 
for the actual damages suffered as a result of the tort. 

(4) Exemplary Damages. This kind of damages consists 
in a sum of money awarded in excess of the actual material 
loss by way of solatium for an insult or other outrage to per¬ 
sonal feelings. They are very heavy damages and are intend¬ 
ed not only as compensation for the insult but also to punish 
the wrong-doer, as for example, in cases of seduction, malicious 
motive, insolent disregard of another's rights, defamation. 

Damages may also be divided into ; — 

(1) General damages, and 

(2) Special damages. 

General Damages are the sum of money awarded for all 
such damage which the law presumes as likely to flow from 
the natural and probable consequences of a wrongful act [The 
rule in Hadley v. Baxendale, (1854) 9 Ex. 341]. 

Special damage is that damage or loss which the law does 
not presume to flow naturally from the wrongful act but which 
must be specially pleaded and proved by the plaintiff. It 
refers to the actual damage or loss sustained by the plaintiff. 

Remoteness of damage. The maxim on which this rule of 
remoteness of damage is based is as follows : — 

In jure non remota causa sed proxima spectatur, meaning 
“ in law the immediate or proximate, not the remote, cause of 
any event is regarded ”. 

It, therefore, follows that the law will only award damages 
for direct consequences of a wrongful act. 

The question of remoteness arises to determine 
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(a) whether a person is liable at all. and 

(b) to what extent he is to be liable. 

Damage is too remote in the following cases; — 

(1) Where the damage sixstained is not the direct result of 
the defendant's act. 

(2) Where the plaintiff is guilty of contributory negligence. 

(3) When the cause of the damage is the •wxongrul act of an 
independent third party such as could not naturally have been 
contemplated. This rule is based on the maxim, “ Noviis 
actus interveniens i.e. the intervention of human activity 
between the defendant’s act and its consequence. This is said 
to break the chain of causation leading from the defendant's 
act to the damage sustained. It should be noted that the 
novus actus of an irresponsible person, as for example, mis¬ 
chievous children, does not break the chain of causation and 
the defendant will be liable. Also if the novus actus is the 
very thing likely to happen if sufficient care is not taken the 
damage will not be considered too remote. 


Scott V. Shepherd, 

(1773) 2 W.Bl. 892. 

The defendant threw a lighted squib into a place 
crowded with people. It fell on the shed of a ginger¬ 
bread seller who to protect himself threw it away and it 
then fell on the i^ed of another ginger-bread seller who 
also threw it away in the same manner. Ultimately the 
lighted squib fell on the plaintiff’s face and put out his 
eye. 

Held that the defendant was liable as he was presumed 
to have contemplated all the consequences of his wrongful 
act. 


Hobbs V. L. & S. W. Rly. Co., 

(1875) L.R. 10 QB. 116. 

The plaintiff, his wife and children were by re^on of 
the negligence of porters put into a wrong train and 
carried to a place different from lhat to which they inten- 
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ded to proceed. They were unable to obtain accommoda¬ 
tion at that place for the night. They also could not find 
a conveyance and had to walk home, a distance of four 
miles. It was a rainy night and the wife caught cold and 
medical expenses had to be incurred. 

Held that though the plaintiff could recover damages 
for the mconvenience suffered in being compelled to walk 
home, the illness of the wife was a consequence too 
remote for damage to be recoverable for it. 


Measure of Damages. 

By measure of damages ” is meant the scale by which the 
Court attempts to assess the actual monetary loss to the plain¬ 
tiff. In calculating this figure the Court will bear in mind 
that: — 

(1) any loss due to the contributory negligence of the plain¬ 
tiff is bound to mitigate (i.e. lessen) his loss; 

(2) mere mental pain or anxiety such as fear is not actiona¬ 
ble even if it has been wilfully caused, but if it results in 
physical harm, compensation wiU be awarded for the harm ; 


Hambrook v. Stokes Bros., 

(1925) 1 K.B. 141. 

The defendant by way of a practical joke told the plain¬ 
tiff that an accident had happened to her husband and 
that both his legs were broken. The p laint iff suffered a 
severe shock, her health suffered and her hair turned 
white. She incurred expenses in sending people to bring 
her husband home as well as for medical treatment on 
herself. 

Held that the plaintiff could recover compensation not 
only for the actual expenses she had incurred but also for 
the injury to her health. 

(3) damage which is too remote is not to be compensated ; 

(4) an injury to an unborn person is not actionable. 

The measure of damages in tort and in contract is the same 
except in the following cases : — 
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(1) In tort intension is generally taken trno account, bnt 
not in a breach of contract. 

(2) In contract exenaplary damages are no. atvarded excep: 
in an action for breach of promise to marry and in an action 
agains'’ a banker for wrongfully dishonouring a customer's 

cheque. 

(3) In tort the monetary position of the v.*rong-doer is taken 
into consideration but not in contract. 

(4) In case of breach or contract ac_ordiug to tne rule in 

Hadley v. Baxe'idale, [(1854) 9 Sx. the damage should 

be such as may (c) fairly cind reasonably be considered either 
arising naturally or (h) reasonably be supposed :o have been 
in the contemplation of both the parties. 

In tort this second rule does not now apply since the deci¬ 
sion of the Court of Appeal in Re Polem'.s gjic Furness, Withy 
& Co. [(1921) 3 K.B. 560]. 

Re. Polemis & Furness Withy & Co., 

(1921) 3 K.B. 560. 

A servant of the defendants who had chartered a ship, 
while shifting cargo, negligently dropped a plank down 
the hold of the ship which w’as full of petrol vapotir. A 
spark made by the falling plank ignited the petrol vapour 
and the whole ship was destroyed by the fire. 

Held that the defendants were liable as the act was 
negligent, i.e. in breach of the charterer’s duty of care in 
respect of the ship and they must pay damages for all the 
direct consequences of that negligence even though these 
could not have been reasonably contemplated. 

(5) In the case of a breach of contract the plaintiff must take 
measures to reduce the damages. 

II. Injunction (or “Preventive Justice’’). 

This remedy is entirely in the discretion of the Court and 
cannot be claimed as of right. It may be granted in the fol¬ 
lowing cases : — 
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(1) To prevent the infringement or disturbance of a right. 

(2) In order to be able to enforce rights or prevent mis¬ 
chief until such rights have been ascertained. 

(3) Where damages would be an inadequate or worthless 
remedy and justice will not thereby be done. 

The Court will generally refuse to grant an injunction in 
the following cases : — 

(1) If the Court is not satisfied that the injury will be con¬ 
tinuous, frequently repeated or very serious. 

(2) If damages wiU be an adequate compensation. 

(3) Where there has been delay in seeking relief and con¬ 
sequently the grant of an injunction would cause unnecessary 
hardship to the defendant. For example, if the plaintiff had 
knowingly allowed the defendant to build a wall in infringe¬ 
ment of his right to light, the Court wiU not afterwards grant 
him a mandatory injunction to pull it down ag g in 

(4) If obedience to the injunction is impracticable. 

The following are the various types of injunctions. 

(1) Prohibitory, i.e. an order not to commit a particular 
act. 

(2) Mandatory, Le. ordering something to be done. 

(3) Interlocutory, ijs. a temporary order to protect the 
plaintiff’s right pending trial. 

(4) Final, i.e. granted after the action in which the plaintiff 
has proved the infringement of a right. 

An injunction is usually granted to prevent the infringe¬ 
ment of copyright, patents and trade marks, the wrongful sale 
of a chattel, of the publication of a libel or slander to prevent 
waste, trespass, or nuisance or to restrain the disclosure of 
confidential communications, secrets, etc., or the publication 
of manuscripts, letters and other unpublished matters. 

m. Specific Restitution. 

In India under the Specific Relief Act, 1877, a person who 
is wrongfully dispossessed of immovable property ccr of speci- 
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fic movable property may obtain an order of the Court to 
recover i>ossession. 

JOINT TORTFEASORS 

Joint tortfeasors are those persons who aid, or counsd, or 
direct or join in tib.e commission of a wrongful act. The fol¬ 
lowing are the circumstances in which joint liability may 
arise: — 

(1) Agency, i.e. where an agent is employed by a person to 
do an act which turns out to be a tort, both are liable. 

(2) Vicarious liability, Le. responsibility for the wrongs of 
others arising from the relationship of master and servant, 
husband and wife, guardian and ward, etc. 

(3) Joint action, i.e. when persons combine, as in a con¬ 
spiracy, to commit a tort. 

The following rules of liability should be noted: — 

(1) Joint tortfeasors are jointly and severally liable. 

(2) Formerly a judgm^t against one joint toirtfeasor was a 
bar against any further action against the others in resqject of 
the same damage. This was the rule laid down in Thorogood 
V. Bryan, [(1849) 8 C.B. 115], where two omnibuses raced 
each other and as a result an innocent pedestrian was 
injiured. Now after the haw Reform (Married Women and 
Tortfeasors) Act, 1935, judgment against one joint tortfeasor 
is not a bar to an action against another. 

(3) If a release is granted to one joint tortfeasor it automa¬ 
tically releases the others. 


Contribution among Joint Tortfeasors. 

At Common law even if one joint tortfeasor had paid the 
full amoimt of damages he could not claim any contribution 
from his fellow wrong-doer. This was known as the rule in 
Menryweather v. Nixan, [(1799) 8 TJl. 186]. 
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The rule in Merryweather v. Nixan did not extend to : — 

(1) cases of negligence, accident, mistake and other un¬ 
intentional wrongs; 

(2) cases of indemnity, i.e. where one man employs another 
to do acts, which are not unlawful, for asserting a right; 

(3) admiralty actions, in cases of collision at sea; 

(4) cases of vicarious liability; 

(5) directors or promoters for misrepresentations in a pros¬ 
pectus. 

The rule in Merryweather v. Nixan has been abolished by 
the Law Reform (Married Women and Tortfeasors) Act, 1935, 
and now a tortfeasor can recover contribution from any other 
tortfeasor who is, or if sued would have been, liable in respect 
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Adjustment of decree, 56 
Affidavits, 41 
Agent, 80-81 
general, 81 
joint tortfeasors, 80 
liability of principal, 80 
essentials, 80, 81 
limited, 81 
public officials, 70 
types of, 81 
universal, 81 

Agreement to refer to arbitration, 61 
Agricultural produce, Attachment 
of, 50 

Alien enemies, 71 
Air trespass, 110 
Ambassadors, 71 
Ancient custom, 7, 8 
Animals ferae naturae, 128 
Animals mansuetae naturae, 128 
Appeal from Orders of the Court, 
45 

Appearance at hearing of hdal, 41 
Appellate jurisdiction, 23 
Hi^ Courts, 29 
meaning of, 23 
Supreme Court, 26 


Appointment of arbitrator, 61 
Appointment of judges, 23, 27, 31. 32 
Appointment of Receiver, 58 
Arbitration. 59 
agreemem:, 59 
arbitrators, 59, 60 
award (see Award), 59 
meaning, 59 

misconduct of arbitrator or 
umpire, 59 
notice, 59 
special case, 59 
umpire, 59. 60 
what may be referred, 59 
Arbitrator, 59 
appointment. 59 
award of (see Award), 59 
misconduct, 59 
reference to, 59 

Arithmetical mistakes in decree, 44 
Arrest in execution, 48, 50, 53 
Arrest of woman in execution 49 
Assault and battery, 97, 98 
defences, 98 
definition, 97 
Attachment. 50-52 
agricultural produce, 50 
bed and beddings, 49 
books of accoimts, 49 
compulsory deposits, 50 
cooking vessels, 49 
debt, 57 
decrees, 51 

domestic servants’ wages, 50 
Garnishee, 57 
Garnishee Ordar, 57 
^tuities, 50 
immovable property, 50 
labourers’ wages, 
movable property, 50 
partnership property, 52 
pay of persons in Army or Navy, 
50 

private transfer of attached pro¬ 
perty, 52 
proclamation, 50 

properties which cannot be at¬ 
tached, 49 
provident fund, 50 
ri^t of future maintenance, 49 
ri^t of personal service, 49 
ri^t to sue, 49 
ssSary, 50 

saleable property, 50 
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Attaduuent—contd. 
seizure, 50 
stipendis, 50 

unattachable property, 49 
wages of labourers, 50 
wearing apparel 49 
Authorise acts, 92 
Authoritative precedent, 14 
Authority of law, 92, 108 
distress, 109 

distress damage feasant, 109 
execution of legal process, 108 
Authority of statute, 67 
Award, 59 .. v ,,- 

arbitration (see Arbitration), 59 
arbitrator (see Arbitrator), 59 
decree in terms of, 60 
appeal, 60 
enforcement, 59, 60 
filed in Cotirt, 59 
illegality, 60 

improperly procured, 60 
incapable of execution, 60 
indefinite, 60 
judgment in terms of, 60 
procedtire for enforcement, 57, 60 
reconsideration, 60 
remission, 60 
ground^ 60 
set aside, 59 
grounds, 59 

B 

Battery, 97 

Bed and beddings. Attachment of, 
49 

Benefit of master, 81 
Bernina, The, 133, 134 
Bharat, 16 

Books of accounts. Attachment of, 
49 

Branches of Govffl mment , 35 
Breach of contract and tort, 64 
Biirden of proof, 135 
Bye-laws and rtiles, 35 

C 

Caielei^ fellow servants, 85 
Caste custon^ 7 
Cause of action, 39 
Certain custmn, 7, 8 
Certiorari, 26, 29 
Chanxperty, 117 
Chpiicery Court, 3 
Clr rf^ of tender years, 86 
C^dren, 86, 74, 75 
CUSdren’s contribatory ne gl i gen e e , 
133 

Choice of evils, 133 
Circuits, 2 


City Civil Courts, 30 
jurisdiction, 30 
Civil judges, 32 
Civil Judges’ Coiurt, 32-33 
Jimior Division, 33 
jurisdiction, 33 
Senior Division, 33 
Class custom, 8 
Classification of torts, 97 
Clencal mistakes in decree, 44 
Commentaries, 12 
Common employment doctrine, 85 
abolished in England, 86 
careless fellow servants, 85 
Child of tender years, 86 
common employment, 85 
Common law, M 
competent fellow servants, 84 
conditions of work, 85 
disclosime of hidden and secret 
dangers, 86 

effect of Employer’s Liability Act, 
86 

essentials of, 85 
fellow servants, 85 
corporation’s officers, 85 
directors, 85 
exceptions, 85 

incompetent and careless, 85 
in England abdli^ed, 86 
in India, 86 

incompetent fellow servants, 85, 
86 

ineffective machinery, 85 
inefficient machinery, 85 
master’s negligence, 85 
safety, 86 

temporary service, 86 
uns^e machinery, 85 
Common Law Comis, 2 
Common Law of England, 2 
Common Fleas, 3 
Company and directors, 76, 77, 89 
Competent feUow servants, 84 
Competent lowest Court, 39 
Compulsory deposits, Attachment 
of, 52 

Concurrent list, 22 ^ 

Conditional delegation <j£ legisla¬ 
tive powers, 37 
Conditional precedent, 14 
Conditions of work, 85 
Consent, 62, 66, 137 
Con^iracy, 67, 69, 118 
Constitution, The, (Removal of Diffi¬ 
culties) Chrder ‘VI dated 2Dd Sep¬ 
tember 1950, 24 
Constitutian o£ Court. 27 

Constitution of Ridia, 16-^ 

Bharat, 16 
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Constitution, of India— conid. 
Concurrent List, 22 
discrimination, 18 
Dominion Status, 16 
du^ polity, 16 
equality, 17 
executive, 18, 20 
fundamental rights, 17 
independence Act, 1947, 17 
judiciary (see Judiciary) 
legislature, 20-22 
acts of, 6 

distributory powers, 21 
function, 35 
power to make law, 35 
State, 20 
Union, 20 
Lists, 22 
Concurrent, 22 
State, 22 
Union, 22 

So%^erei^ democratic republic, 16 
States, 19 
legislature, 20 
list, 22 

Territory of India, 17 
Union, 18 
legislature, 20 
list, 22 

Constitution of Supreme Court, 23 
Contempt of Court and Receiver, 56 
Contemptuous damages, 139 
Contents of decree, 44 
Contract Act, 6, 11 
Contract and tort, 62, 63 
Contract relieving master, 87 
Contractor, Independent (see Inde¬ 
pendent Contractor), 80, 81, 88 
Contributions among joint tortfea¬ 
sors, 145 

Contributory negligence, 87, 132-134 
abolished in l^gland, 133 
children, 133 
choice of evils, 133 
defence of, 132 
identification doctrine, 133 
in England aboliriied, 133 
in India, 133 
maritime, 132 
servants, 87 

Control, test of service, 81 
Conventional Cxistom, 9 _ 

Conversion (see Conversion), 113, 
115 

defences, 114-115 
denial of plaintiiTs right, 115 
distress, 115 
hen, 114 

market overt, 115_ 
stoppage in transit, 114 


Conversion—co7i td. 
justification (see defences), 114, 
11.5 

meaning, 113 
Convicts, 72 

Cooking vessels. Attachment of, 52 
Copyright, 118, 119 
Corporations, 76, 77, 89 
Coists, 43 

discretion of Court, 43 
judicial discretion, 43 
meaning, 43 
object, 43 

shall follow the event, 43 
Court’s discretion as to costs, 43 
Courts, English, 3, 4 
Chancery, 3 
Conunon Pleas, 3 
Exchequer, 3 
High Court, 4 
King's Bench, 3 
Supreme Court, 4 
Courts of India 
City Civil Court, 30 
Civil Judges’ Court, 32-33 
District Courts, 32 
High Ck)urt (see High Court), 5, 
27-30 

Mayor’s Court, 5 
Mofussil Courts, 5 
Presidency Small Causes Court, 
31 

Provincial Small Causes Court, 
34 

Supreme Court (sec Supreme 
Court), 23-27 
Supreme Courts, 5 
Court’s power to amend decree, 

44 

Courts which can execute a decree 
or order, 53 
Court of Record, 27 
Course of employment, 81 
Crime and tort, 63 
Crimhial act of servant, 83 
Cross-decrees, 56, 57 
Cross-examination, 43 
Crown, Execution against, 57 
Crown, The, 69 
Custom, 7-11 
ancient, 7, 8 
calste, 7 
certain, 7, 8 
class, 8 
clear, 7, 8 
conventional, 9 ^ 
essentials of valid, 7 
family, 7 

judicial notice, 11 
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Chistom—cotttd. 
legal, 7 
essentials, 7 
types of, 7 
local, 7, 8 
mercantile, 9 
reasonable, 8 
universal, 7 
usage, 9, 11 
what is, 9 

D 

Damage, Eemoteness of (see Re¬ 
moteness of damage), 67, 140-142 
Damages, 62, 67, 139-143 
and damage, 67 
contemptuous, 139 
damnum sine injuna, 65, 92 
de minimis non curat lex, 67, 94 
distmguished from contract, 142 
exemplary, 140 
general, 140 
madequacy, 144 
meaning of, 67 
measrire of, 142 
nominal, 140 
nuisance, 137 
ordinary, 140 
real, 140 

remoteness (see Remoteness of 
damage), 67, 140 
special, 67, 140 
substantial, 140 
types of, 139 

Damnum sine injuna, 65, 92, 106 
Dangerous animals, 128, 129 
Dangerous chattels, 129-132 
Dangerous property (see Liability 
for dangerous property), 123-128 
De minimis non curat lex, 67, 94 
Death of party, ESect of, 94 
Debt, Attachment of, 51 
Deceit, 67 

Decisions, Judicial (see Precedents), 
13-15 

Declaratory precedent, 13 
Decree, 44 
adjustment of, 56 
appeal, 45 

arithmetical mistakes, 44 
attachment of, 51 
derieal mistakes, 44 
contents, 44 

Court’s power to amend, 44 
cros^-decree, 54, 55 
meaning of, 54 
set-o£E, 54 
definition, 44 
drawn by, 44 


Decree— contd. 
efiect, 44 
essentials, 44 
ex parte, 41 
executable, 46 

execution (see Execution of 
decrees), 45 
final, 45 

first instance, of court of, 46 
m terms of award, 60 
appeal, 60 

last inst^ce, of court of, 46 
limitation, 46, 57 
meaning, 44 
merger, 46 

methods of execution (see Execu¬ 
tion of decrees), 53, 54 
mistakes, 44 
money, 48 
not for money, 48 
of court of first instance, 46 
of court of last instance, 46 
preliminary, 44 
satisfaction of, 56 
set-off of cross-decrees, 54 
subsisting, 46 
that may be executed, 46 
Decrees and Orders, 44 
Decrees for the payment of money, 
48 

Defamation, 68, 101-106 
damnum sine injuria, 106 
defences, 104 
fair comment, 106 
justification, 104 
privilege, 104 
definition, 101 
fair commen^ 106 
damnum sine injuria, 106 
husband and wife, 104 
innuendo, 102 
intention, 101 
justification, 104 
libel, 102 
new^aper, 106 

prima facte defiamatozy words, 103 
privilege, 104 
absolute, 105 
meaning, 104 
qualified, 105 
publication, 104 
repetition, 106 
slander, 102 
slander of goods, 116 
slander of title, 116 
trade libel, 116 
wife and husband, 104 
words prima facie defamatory, 103 
Defence of contiifautozy negligence, 
132 
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Defences for conversion (see Con¬ 
version) , 114-115 

Defences for tort (or Privileged 
Acts), 89-94 
accident, 67, 93 

acts causing very slight harm, 94 
acts of high public officers, 90 
acts of necei^ty, 92 
acts of State, 90 
authorised acts, 92 
damnum sine injuria, 92 
de minimis non curat lex, 94 
disciplinary acts, 92 
executive acts, 91 
inevitable accident, 67, 93 
judicial acts, 91 
leave and licence, 93, 108 
gwisl-judicial acts, 92 
sli^t harm, 94 
volenti non jit injuria, 93 
Defences to defamation (see Defa¬ 
mation), 104 

Defences to trespass, 108-110 
abating a nuisance, 110 
act of necessity, 109 
authority of law, 92, 108 
distress, 109 

distress damage feasant, 109 
execution of legal process, 108 
easement, 110 
leave and licence, 108 
prescription, 108 
re-entry on land, 109 
re-taking of goods and chattels, 
110 

self-defence, 109 
special property, 110 
volenti non jit injuria, 108 
Defend forcibly, 108 
Defendant, 39 
Definition of 
assault, 97 
decree, 44 
execution, 45 
false imprisonment, 98 
judgment, 43 
order, 45 
tort, 61 

Delegated legislation, 35-38 
ab^lute, 37 

branches of government, 35 
bye-laws and rules, 35 
conditional, 37 
executive, 35 
illustrations, 37 
judiciary, 35 
legislative power, 38 
legislature, 35 
function of, 35 
power to make law, 35 


Delegated legislation— ccntd. 
limited discretion, 38 
reasons for delegation, 35 
ruie-maldng authorit;', 36 
rules and bya-latvs, 
subordinate legislation, 37 
iCtra vires, 37 

Delegation of powers (see Delegated 
Legislation), 35-38 
Delict, 61 

Denial of plaintiff’s right ^'of pro¬ 
perty or possession), 115 
Derivation of tort, 61 
Derry v. Peek, Rule in, 137, 138 
Detention in prison and execution, 
48-53, 53 
Detinjie, 116 

Digests and commentaries, 12 
Directors, 89 
Disciplinars'' acts, 92 
Disclosure of hidden and secret 
dangers, 86 

Discretion of Court as to costs, 
Discrimination, IS 
Dispossession or Ouster, 110 
Distress, 109, 115, 139 
Distress damage feasant, 109 
Distribution of legislative powers, 
21 

Distribution of powers, 21 
District Courts, 32 
jurisdiction, 32 
District judges, 32 
Doctrine of Common employment 
(see Common employment), 85 
Doctrine of identification, 133 
Doctrine of ratification, 76, 79 
Doctunentary evidence, 42 
Dominion Status, 16 
Drunkenness, 74 
Dual polity, 16 

Duty of Care towards children, 124 
E 

Easements, 111-113 
air and li^t, 112 
light and air, 112 
privacy, 113 
right of privacy, 113 
right of way, 113 
right to air and light, 112 
right to light and air, 112 
right to support, 112 
right to water supply, 112 
support, 112 
water supply, 112 
way, 113 
wrongs to. 111 
Eject forcibly, 108 
Employer’s Liability Act, 88 
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4 - ^ z*' SI ■’.are, V6 

Sniorcems::!: o- awards 59, GO 
English La'.2 
C:n-.nic;n Lav, 2, 3 
ECj'uI,y, 3—5 
Stature Lav.", 5, S 

Rights Exercise of. 67 
Zqaality, 17 
Equity'. 3-5 
Chancery Court, 3. 4 
Lcrd Chancellor, 3 
Essential slsmenis of tort, 34 
Sssentrals of a decree, ‘tl 
SssenCals cf a valid custozn, T 
Syrdenas, 42 
ioauraentary. 42 
oral, 42 
secondary, 42 
".tnesses. tO 
Z • ^crts decree. 41, 
Exaniir.ation-m-chief. 42 
Exceptional risks. Undertaking of, 
£7 

Exceptions to rhs Hnie jc Rylanes 
V. Fletcher, 123 
Exchequer CouTu, 3 
Exclusive jurisdiction or executing 
cozirt, 55 

Executable decrees, 46 
Executing Court, 54 
Elxecution Courts, 55 
Execution of decrees and orders, 
45-5S 

against public officers, 57 
against the Crown, 57 
against the person, 47 
agai^ the property, 49 
applications for, 47 
against judgment-debtor, 47 
against leg^ representative, 47 
arrest, 4S-50, 53 

attachment (see Attachment), 50 
by appointing Receiver, 53-55 
by arrest and detention, 48-50, 53 
by attachment and sale (see At¬ 
tachment and Sale), 50-53 
by delivery, 53 
by other methods, 53 
Courts w'hich can execute, 53 
Cross-decrees, 54 
definition, 45 

detention in prison, 48, 50, 53 
executable decree, 46 
executing Courts, 53 
execution Cotuhs, 55 
limitation, 46, 57 
meaning, 45 
methods, 53 
money decree, & 

Order XXI CP.C., 45 


Sj.ec'unon of 


decrees and ordsrs— 


precept 35 

Receiver ^rse Receiver), 55 
restltu. on, 5S 

sale (see Sale in execution), 53 
stay of, 58 
when granted, 58 
transfer to another Court, 54 
'voman’s arrest, 49 
Sxec-jtion of legal process, 108 
Execution of Orders (see Execu¬ 
tion of decrees and orders). 48 
Executive, The, 18-20, 35 
Executl'tte acts, SI 
Exemplary damages, 140 
Extinguishment of the right of ac¬ 
tion in Tcrt (see Toil;) , 94-96 
Sxlra-judicial remedies in tort {see 
Remedies for tort), 139 
Extraordinary jurisdiction, 28 
Extraordiran,' original jurisdiction, 28 


P 


Fan’ cortunant, (see Defamarion;, 106 
False impi-isonment, 93, 99 
definition, 98 

distinguish^ from malicious pro¬ 
secution, 100 
essentials. 98, 99 
Family custom, 7 
Fatal Accident Act, 1855, 95 
Fellow' servants, 85 
corporation’s officers, 85 
directors, 85 
exceptions, 85 

incompetent and ccureless, 85 
Female children and seduction. 101 
Fejiie sole, 73 
Fe^-'e TMtarae, 128, 129 
Filing in Court of award, 59 
Final decree, 45 
Final injunction, 144 
Forcibly defend, 108 
Forcibly eject, 1(® 

Foreign corporations, 77 
Foreign Sovereigns, 71 
Foreign torts, 78 
Fraud, 137, 138 

exceptions to rule in Derry v. 

Peek, 137-138 
meaning of, 137 
rule in Derry v. Peek, 137 
“ Frolic of his owm ”, 82 
Function of legislature, 20, 35 
Fundamental rights, 17 

6 

Garnishee, 51 
Garnishee Order, 51 





Ger^erai agar/,. SI 
General damages, 14.t' 

Gccds’ trespass, 108 
Govemmen''^ 

cranches of,_35 

xnsti-uuoii or smr against. 39. 5T 
s^iit against. 39. 51 
Grat'JLties, Artacnment of. 50 
Guardian cd I’teir, 40 
Guardian and v,’ej-n, S9 
Guild. 9 

Guild Councils. 9 

H 

He Corpvs. 25, 29 
Hct:s, 12 ^ 

Hearing cf case, 41 
Hidden and Secret dangers. Liaoi- 
!:ty fer, ^ 

High Court, 5. 27-3C 
appellate jurisdiction, 29 
appointment of judges, 27 
certiorcri, 29 
constitution, 27 
CoiuT: of Record, 27 
extraordinary original jurisdiction, 
28 

habeas corpus, 29 
in England, 4 
jurisdiction, 28, 29 
appellate, 29 
original, 28 
mandamus, 29 
non— Indian ju!^es, 24 
original jurisdiction, 28 
extraordinary, 28 
ordinary, 23 
part C States, 29 
prohibition, 29 
quo warranto, 29 
reference, 29 
removal of judges, 27 
retirement of judges, 27 
revision. 29 

High Courts Act. 1881, 5 
Hindus. 11 
Holt, Lord, 9 

Husband and wife, 72. 73, 104 

1 

IdemiScation doctrine, 133 
Ijmas, 12 

legality of award 59 
Immunity of master, 85 
Immovable property, sale in execu¬ 
tion, 53 

Improperly procured award, 60 
In jure non remoia causa sed p^o- 
xima spectotur, 140 
Jn personam, 62 


dl i 4 (^4 «■« * 

I-iispSj.'idc-.'ice Ac:, 1?!"* 

Co^ilractx", Zt 
cl cc^T:er 
c”T.2r and. &S 

O' -sr 88 

tendency of Ic; , *3 
Indicc: Copyr:£]:. Act 115 
India' La"; a Scxrcss o*\ 1 
Iinia: Pausnts pnd Ac, 

I?ll, 119 

Ii'ieiEciert or ine^ectr'e rrFcai'^ej.'v 
85 

Hevitsble acciric-ci 6", £3 
74 

Iicfz.'Iiissmsr'- o£ ciG'::s£v*c 
Ss:uct:cr.,, IOC 
^njunction. 14... b.4's 
damages inadequate, 144 
cuscrauen of Ccurt. 143 
nnai. 1« 
unpracttcai, 144 
inreriocutoiT', 14^ 
mandatcry, 144 
nuisance, 137 
preventive justice, 143 
prohibitory, 144 
when granted. 14S 
when refused. 144 
lajuria. ^Meaning of, 64 
I tjtirtc sine damr o. 64 
Injuries to reversion. Ill 
Injurious falsehood. 6S 
I.,nue~do, 132 
Insolvents, 76 
Institution of Suits. 33 
agamst Government, 39. 51 
against pubuc ofScer, 39. 57 
cause of action, 39 
competent lowest court, 39 
defendant, 39 
minor, 40 

notice under Sec *5, CP.C. 39 
plaint, 39 
contents, 39 
meaning, 39 
plaintiS, 39 

service of summoris, 40 
substituted service, 40 
summons. 40 
over-valued, 39 
under-valued, 39 
valuation, 39 
Intention. 68. 101 
Interlocutor^' injunction, 144 
Invitees, 125 
Issues, 41 
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J 

Joint tortfeasors, 80, 145*146 
agent and principal, 80 
conlribudcn, 145 

rule in Merryweather z\ Nixon, 
146 
Judges 

appomtment, 23, 27, 31, 32 
Civil judges, 32, 33 
District judges, 32 
High Court, 27 
non*Indian, 24 

Presidency Small Cause Courts, 31 
qualification, 24 
retirement, 27 
removal, 24, 27 
Supreme Court, 23 
Judgment, 13, 43, 96 
Judgment, definition, 43 
Judgment, Extinguishment or right 
of action alter, 96 
Judgment in terms of award, 60 
Judicature Acts, 1873, 1875, 4 
Judicial acts, 91 

Judicial Decisions {see Precedents), 
13-15 

Judicial Discretion of Court as to 
costs, 43 

Judicial notice, 11 

Judicial precedents (see Prece¬ 
dents), 13-15 

Judicial remedies (see Remedies for 
tort), 139 

Judiciary, 23-34, 35 
Hi^ Courts (see Coxirts), 

27-30 

Non-Indian Judges, 24 
qualification of, 24 
removal of judges, 24, 27 
Subordinate Courts (see Subordi¬ 
nate Courts), 30-34 
Supreme Court (see Supreme 
Court), 23 

under the Constitution, 23 
Jurisdiction . . j. 

appellate (see Appellate jurisdic¬ 
tion), 23 
meaning of, 23 
City Civil Courts, 30^ 

Civil Judges Courts, 32-33 
District Courts, 32 
High Courts, 28, 29 
limitations on, 23 
meaning of, 23 

original (see original jurisdic¬ 
tion) , 23 
meaning of. 23 

Presidency Small Cause Courts, 31 
Provincial Small Cause Courts, 34 
Supreme Court, 24-27 


Jus iertti, 115 

Justification to trespass (see De¬ 
fences to Trespass), 108-110 
Justification for defamatoiy state¬ 
ment (see Defamation), 104 

K 

Kinds of trespass, 106 
“King can do no wrong'*, 69 
King’s Bench, Court of, 3 
Kiyas, 12 
Koran, 12 

L 

Labourers wages, Attachment of, 
50 

Land trespass, 106, 113 
actionable per se, 106, 107 
illustraiion, 107 
Landlord’s liability, 136 
Lapse of time, 96 
Law, What is, 1 
Law IMerchant, 9 
Law of tort (see Tort), 61-146 
Law Reform (Contributory Negli¬ 
gence), Act, 1945, 133 
Law Reform (^larried Women and 
ToT-ifeasors) Act, 1935, 73 
Law’’ Reform (Personal Injuiies 
Act), 1948, 87 

Leave and Licence or VolenU non 
fit injuria, 93, 108 
Liegal Custom, 7 
caste, 7 
essentials of, 7 
family, 7 
local, 7, 8 
universal, 7 

Legal process, Execution of (see 
Trespass), 108 
Legislation 

delegated (see Delegated legisla¬ 
tion), 35-38 

legislature (see Legislature), 
20-22, 35 
subordinate, 37 
Legislative powers, 35 

aelegation (see Delegated legisla¬ 
tion), 35-38 
Legislature, 

Acts of, 6 

branch of government, 35 
delegation of powers (see Dele¬ 
gated Legislation), 35-38 
distribution of powers, 21 
function, 35 
plenary powers, 37 
powi^er to make law, 35 
State, 20 

Subordinate legislation, 37 
Union, 20 
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Lex loci, 9 
Lez Mercatorta, S 
Liability by Relationship (see Rela¬ 
tionship), 80 

Liability for ac„s of others (see 
Vicarious liability), 79 
Liability for dangerous animals, 128, 
129 

Liability for dangerous chattels. 
129-132 

Liability for dangerous property, 
123-128 

to invitees, 125 
to licensees, 125 
to passers-by, 128 
to persons entering Tnider con¬ 
tract, 127 
to trespassers, 124 
Liability of master 
to outsider, 82, 83 
to serv'ant, 84-87 
Libel (see Defamation), 101-106 
Licence, 109 

Licensees, Liability to, 125 
Lien, 114 

Limitation applying to execution, 
46, 57 

Limitations on jurisdiction, 23 
Limited agent, 81 
Limited discretion, 38 
Lists, 22 
Concurrent, 22 
State, 22 
Union, 22 
Local Custom, 7, 8 
Lord Chief Jtistice Mansfield, 10 
liord Holt, 9 
Lunatics, 73, 74 

M 

Machinery, Inefficient and unsafe, 85 

Maintenance and Champerty, 69, 117 

Majority, 101 

Make law, Power to, 35 

Malfeasance, 69 

Malice, 68 

Malicious prosecution, 68, 99, 100 
distinguished from false imprison¬ 
ment, 100 
essenti^s, 99 

reasonable and probable cause, 
100 

Mandamtis, 25, 29 
Mandatory injunction, 144 
Mansfield, Chief Justice Lord, 10 
Ma'iisuetae naturae, 128, 129 
Manu, 12 

Maritsd rights (see Seduction), 100 
Mecritime contributory negligence, 
132 


Maritime Convendons Act. 1911, 133 
Market overt, 115 

Married Women’s Prcoert'* Act. 

1874, 73 ‘ ' 

Master and servant, 81-S7 
benefit of master. 81 
common emplojment doctrine 
(see Common employment), 85 
contract reliev'ing master, 87 
contributory negdgence, 87 
control, 81 

course of employment, 81 
criminal act of servant, 83 
disobedience, 82 

doctrine of common emploj’men''’ 
(see Common employment), ® 
“‘frolic of his own*’. 82 
immunily of master, 85 
independent contractor (see Inde¬ 
pendent contractor), 81, 88 
liability of master to outsider, 82, 
83 

liability of master to sert^ant, 84- 
87 

master’s benefit, 81 
master’s iiabiiily to outsider, 82, 
83 

exceptions to general rule. 83. 84 
master's liability to servant, 84 
at Common law, 84 
under lEmployer’s Liability Act, 
86 

under Workmen’s Compensa¬ 
tion Act, 87 
meaning of master, 81 
meaning of servant, 81 
negligence of master, 85 
negligent act of servant, 82 
right to control, 81 
'servant’s liability to master, 87 
service lent, 81 
service test, 81 
scope of employment, 82, S3 
test of service, 81 
volenti non fit injvria, 84 
voluntarily undertaking of excep¬ 
tional risks, 87 
wanton act of servant, 82 
wilful act of servant, 82 
Mayhem, 98 
Mayor’s Courts, 5 
Meaning of 

appellate jurisdiction, 23 
arbitration, 59 
conversion, 113 
costs, 43 
custom, 7 
damage, 67 
decree, 44 
defendant, 39 
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Meaning of— contd, 
execution, 45 
fraud, 137 
jurisdiction, 23 
malfeasance, 69 
master, 81 
misfeasance, 69 
non-feasance, €9 
orders, 45 

original jturi&diction, 23 
plakit, 39 
plainiiS, 39 
servant, 81 
tort, 61 

Measure of damages, 142 
Menace, 67 
Mercantile Custom, 9 
Minor, Institution of suit by, 40 
Misconduct of arbitrator or umpire, 
59 

Misfeasance, 69 

Mistakes, arithmetical or clerical in 
decrees, 44 
Mofussil courts, 5 
Mohamedans, 12 
Money decree, 48 
Motive, 68 

Movable property, Attachment of, 
50 

Movables, Sale in execution of, 53 
N 

Narada, 12 

Natural and ordinary meaning, 102 
Natural and probable consequence, 
68 

Natural rights, 112, 113 
Necessity, 92, 109 
Negligence, 121-135 
animals jerae naturae, 128 
animals maTisuetae naturae, 128 
burden of proof, 135 
care. Standard or degree of, 122 
contributory negligence (see Con¬ 
tributory negfisence), 132 
dangerous animals, 128, 129 
dangerous chattels, 129-132 
essentials, 121 

exceptions to rule in Rylands u. 

Fletcher, 123 
ferae Tiaturae, 128, 129 
liability for dangerous animals, 
128, 129 

liability for dangerous chattels, 
129-132 

liability for dangerous property, 
123-128 

to invitees, 125 
to licensees, 125 


Negligence : liabiht35' for dangerous 
property— canid. 
to passers-by, 128 
to persons entering under con¬ 
tract, 127 
io trespassers, 124 
mansuetao naturae, 128, 129 
master’s 85 
meaning of, 121 

rule in Rylands v Fletcher, 122 
exceptions, 123 
servant’s, 82 
statutory, 134 
Newspaper, 106 
Nominal damages, 140 
Nonfeasance, 69 
Non-Indian Judges, 24 
Notice of filing of award, 59 
Notice, Judicial, 11 
Notice under Sec. SO, C.P.C., 39 
Novus actus inierveniens, 141 
Nuisance, 67, 135-137 
abating, 110, 137 
damages and, 137 
defences, 136 
injunction, 137 
landlord, 136 
liability for, of, 
landlord, 136 
occupier, 136 
person creating, 136 
meaning of, 135 
occupier, 136 
person causing, 136 
persons liable for, 136 
prescriptive right, 137 
private, 135, 136 
public, 135 
remedies, 137 
statutory authority, 137 
what is, 135 

O 

Obiter dicta, 14 
Object of costs, 43 
Occupier, LriabiJity of, 136 
Oral evidence, 42 

Officer of the Com’t, Receiver an, 5i 
Order, 44 
appeal, 45 
definition, 45 
execution, 45 
illustrations, 45 
meaning, 45 
Order XXI CJ?.C., 45 
Ordinary damages, 140 
Ordinary original jurisdiction, 28 
Original jurisdiction, 28 
City Civil Courts, 30 
Civil Judges* Court, 32, 33 
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District Court, 32 
extraordinary, 28 
Hi^ Courts, 28 
limitations on, 23 
meaning of, 23 
ordinary, 28 

Presidency Sma'l Cause Courts, 
31 

Provincial Small Cause Courts, 34 
Supreme Court, 24-26 
Original precedent, 13, 14 
Ouster, 110 
Ovemiling, 15 
Over-valued suit, 39 
Owner and independent contractor 
(see Independent contractor), ^ 

P 

Parental Rights (see Seduction), 100 
Parents, 75 

ParUament of England, 5 
Parliament of India. 18 
Part C States, 29 
Parties to a tort, 69-78 
alien enemy, 71 
ambassador, 71 
convict, 72 

corporation, 76, 77, 89 
crown, 69 
drunkard, 74 
foreign corporation, 77 
foreign sovereign, 71 
husband, 72, 73, 104 
infant, 74 

en ventre sa mere, 75 
insolvent, 76 
limatic, 73, 74 
parent, 75 
public official, 70 
spouse, 72 
trade union, 77 
wife, 72, 73, 104 
Partners, 88 

Partnership) property. Attachment 
of, 52 

Passers-by, liability to, 128 
Passing off, 121 
Patents, US, 119 

Pay of persons in Army or Navy, 
Attachment of, 50 
Pending Suit, Receiver, 56 
Permissive waste. 111, 137 
Person. Execution against the, 47 
Person entering under a contract, 
LiahUity to, 127 

Personal Law of the parties, 11-13 
Hindus, 11 
Mahomedans, 12 
Persuasive precedent, 14 


Plaint, 39 
contents. 39 
meaning, 39 
cver-v^ued, 39 
under-valued. 39 
Plaintiff, 39 
Plaintiffs fault, 123 
Plaintiff s own consent, 123 
Plenary powers, 37 
Powers 

legislative, 35-38 
plenary, 37 
to make law, 35 
Precedents, 13-15 
absolute, 14 
as source of law, IS 
authoritative, 14 
conditional, 14 
declaratory. 13 
in England, 13 
judgments, 13 
judicial, 13 
obiter dicta, 14 
original, 13, 14 
persuasive, 14 
ratio decidendi, 15 
Precept, 55 

Preliminary decree, 44 
Prescription, 108 
Prescriptive right, 137 
Presidency Small Catise Court, 31- 
32 

judges, 31 
jurisdiction, 31, 32 
Preventive justice (see Injunction), 
143 

Principal and agent, 80 
Private nuisance, 1^, 136 
Private traiisfer of attached pro¬ 
perty, 52 

Privilege (see Defamation), 104 
absolute, 105 
meaning of, 104 
qualified, 105 

Privileged acts {see Defences for 
tort), 89-94 

Proclamation, Sale in execution, 53 
Procedure, Sale in execution, 53, 54 
Procedure for enforcement of 
award, 59, 60 
Prohibition, 25, 29 
Prohibitory injunction, 144 
Properties which cannot be attach¬ 
ed, 49 

Property, Execution against, 49 
Provident fund, Attachment of, 50 
Provincial Small Cause Courts. 34 
jurisdiction, 34 
Public nuisance, 135 
Public officer, Execution against, 57 
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Public officer, Suit against, 57 
Public officials, 70 
Publication, 104 

Q 

Qualification of judges, 24 
Qualified privilege, 105 
Quasi-judicial acts, 92 
Quo Warranto, 25, 29 

R 

Ratification, 76, 79 
Ratio decidendi, 15 
Real damages, 140 
Reasonable custom, 8 
Redons for delegation of legisla¬ 
tive powers, 35 
Recaption, 110, 139 
Receiver, 55 
accoimts, 56 
appointment, 55 
contempt of Court, 56 
discretion of Court, 55 
in execution proceedings, 55 
object, 56 

officer of the Court, 56 
pending sriit, 55 

remuneration, 56 « 

representative of the Court, 5o 
responsibility, 56 
security, 56 

when appointed, 55, 56 
Reconsideration of award, 60 
Re-entry on land, 109, 139 
Re-examination of witness, 43 
Reference to arbitration, 59 
Reference to High Court, 29 
Relationship, liability by, 80 
agent and prindpal, 80 
company and directors, 89 
directors and company, 89 
guardian and ward, 89 
independent contractor and owuct 
( sec Independ«it contractor), 
88 

master and servant (see Master 
and servant), 81 

owner and independent contractor 
(sec Independent contractor), 
80 

partners, 88 
principal and agent, 80 
servant and master ^see Master 
and servant), 81 
ward and gt^dian, 89 
Release or Waiver, 95 
Remedies 

for nuisance, 137 
for tort, 139-146 
for trespass, 108 


Remedies for tort, 139-146 
abatement, 137, 139 
action for damages (see Damag¬ 
es), 139-143 

damages (see Damages), 139-143 
distress damage feasant, 109, 139 
extra-judicial, 139 
abatement, 137, 139 
distress damage feasant, 109, 
139 

recaption of chattels, 110, 139 
re-entry on land, 109, 139 
self-defence, 109, 139 
self-redress, 139 
judicial, 139 

dama ges (see Damages) 139-143 
injunction (see Injunction), 143, 
144 

specific restitution, 144 
recaption, 110, 139 
re-entry, 109, 139 
self-defence, 109, 139 
self-redress, 139 
Remission of award, 60 
Remoteness of damage, 67, 140-142 
contributory negligence, 141 
illustrations, 141 

in jure non remota causa sed 
proximo spectotur, 140 
maxim, 140 

novus actus interveniens, 141 
Removal of judges, 24,_ 27 
Remimeration of Receiver, 56 
Repetition, 106 
Rea ipso loquitur, 126 
Res judicata, 99 
Rescue cases, 66 
Responsibility of Receiver, 56 
Restitution, 58 

Re-taJdng of goods and chattels, 
110, 139 

Retirement of judges, 27 
Reversion, 111 
Reversionary Estate, 111 
Revision, 29 

Ri^t of future maintenance, At¬ 
tachment of, 47 

Right of personal service. Attach¬ 
ment of, 49 

Right of stoppage in transit, 116 
Right to air and light, 112 
Right to begin, 42 
Right to control, 81 
Ri^t to free access of air and 
H^t, 112 

Right to privacy, 113 
Right to services of a servant, KML 
Ri^t to sue. Attachment of, 4a 
to Isupport, 67, 112 
Ri^t to water supply, 112 
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Right of way, 113 
Risks, Undertaking of, 87 
Rule in Derry v. Peek, 137, 138 
Rule in Hylands v. Fletcher, 123 
Rule-making authority, 36 
Rules and bye-laws, 35 

S 

Salary, Attachment of, 50 
Sale, 53 

Sale in execution 
court executing, 53 
inunovable property, 53 
movables, 53 
procedure, 53, 54 
proclamation, 53 
Sales in Market Overt, 115 
Satisfaction and adjustment of 
decrees, 56 
Sdenii, 66 

Scienti non fit injuria, 66 
Scope of emplo 3 nnent, 82, 83 
Secondary evidence, 42 
Security given by Receiver, 56 
Seduction, 67, 100 
female children, 101 
marital rights, 100 
parental rights, 100 
rights to services of servant, 101 
volenti non fit injuria, 101 
Seizure, 50 
Self-defence, 109, 139 
Self-redre^, 139 

Servant (see Master and servant), 
81-87 

Service lent, 81 
Service of Svimmons, 40 
Service test, 81 
Set-o£E of cross-decrees, 54 
Setting aside of award, 59 
Six carpenters’ case, 107 
Slander (see Defamation), 67, 101- 
106 

Slander of goods or trade libel, 116 
Slander of title, 69, 116 
SU^t harm, 94 
Smriti, 11 

Sources of Indian Law, 1 
Acts of Legislature, 6 
Custom, 7 
Hellish Law, 2 
Foreign, 9 

Judicial decisions, 13 
personal law of parties, 11 
precedents, 13 

Sovereign democratic republic, 16 
Spet^ damages, 67, 140 
Special property or easement (see 
Easements), 110 
Specific restitution, 144 


Spouses, 72 
Sruti, 11 

Standard or degree of care, 122 
State a special case, 59 
State Legislation, 20 
State list, 22 
States, 19 
Statute Law, 5 
Statutory authority, 67, 137 
Statutory negligence, 134 
Stay of execution, 58 
when granted, 58 
Stipends, Attachment of, 50 
Stoppage in transit, 114 
Subordinate Courts, 30-34 
City Civil Courts, 30 
jurisdiction, 30 
Civil Judges Courts, 32-33 
jimior division, 33 
jurisdiction, 33 
senior division, 33 
District Courts, tz 
jurisdiction, 32 

Presidency Small Cause Courts. 
31 

jurisdiction, 31 

Provincial Small Cause Courts, 34 
jurisdiction, 34 
Subordinate legislation, 37 
Subsisting decree, 46 
Substantial damages, 140 
Substituted service, 40 
Summons, 40 

Supreme Court of India, 23-27 
appellate jurisdiction, 26 
appointment of judges, 23 
certiorari, 26 
constitution, 23 
habeas corpus, 25 
jurisdiction, 24-27 
appellate, 26 
original, 24 
Ttumdamus, 25 
non-Indian Judge's, 24 
original jurisdiction, 24 
prohibition, 25 
qualification of judges of, 24 
quo warranto, 25 
removal of a judge of, 24 
Supreme Courts, 5 

T 

Temporary service, 86 
Territory of India, 17 
Test of service, 81 
Tort, 61-146 

abating a nuisance, 110, 137 
abetment, 89, 137, 139 
accident, 67, 93 
act causing slight harm, 94 
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Tort— contd. 

act of others. Liability for (sea 
Vicarious liability), 79 
acts of high public officers, 90 
acts of necessity, 92, 109 
acts of State, 90 
agent (see Agent). 80 
alien enemy, 71 
ambassador, 71 
animals ferae naturae, 128 
animals mansuetae naturae, 128 
assault, 97, 98 
authorised acts, 92 
authority of law, 92, 108 
authority of statute, 67 
battery, 97 

breach of contract, crime and. 64 
champerty, 117 
children, 86, 74, 75 
classification, 97 

common employment (see Com¬ 
mon employment), 85 
company, 76, 77, 89 
consent, 62, 66, 137 
conspiracy, 67, 69, 118 
contract and, 62, 63 
conversion (see Conversion), HS¬ 
US 

convict, 72 
copyright, 118, U9 
corporation, 76, 77, 89 
crime and, 63 
Crown, 69 

damage (see Damages), 62, 67, 
139-143 

damnum sine injuria, 65, 92, 106 
dangerous animals, 12&, 129 
dangerous chattels, 129-132 
dangerous property, 123 
de minimis non curat lex, 67, 94 
deceit, 67 

defamation (see Defamation), 68, 
101-106 

defences (see Defences for tort), 
89-94 

definition, 61 

delict, 61 

derivation, 61 

detinue, 116 

directors, 89 

disciplinai^ acts, 92 

dispossession, 110 

distress, 109, 115, 139 

distress damage feasant, 109, 139 

drunkard, 74 

easement (see Easements), 111- 
113 

en. ventre sa mere, 75 
essential elements, 64 
executive acts, 31 


Tort— contd. 

exercise of equal rights. 67 
extinguishment of right of action. 
94-96 

accord and satisfaction. 96 

acquiescence, 96 

death of parties, 94 

iudgment, 96 

lapse of time, 96 

release, 95 

waiver, 95 

extra-judicial remedies, 139 
fair comment, 106 
false imprisonment, 98, 
ferae naturae, 128, 129 
foreign, 78 

foreign corporation, 77 
foreign sovereign, 71 
fraud (see Fraud), 137, 138 
guardian and ward, 89 
hidden or secret dangers, 86 
husband, 72, 73, 104 
in jure non remota causa sed 
proarfma spectatur, 140 
i« personam, 62 
in rem, 61, 62 

independent contractor (see In¬ 
dependent Contractor), 80 
inevitable accident, 67, 93 
infant, 74 

infringement of domestic rights 
(see Seduction), 100 
injunction, (see Injimction), 137, 
143, 144 

injuria, meaning of, 64 
mjttria sine damno, 64 
injuries to reversion. 111 
injurious falsehood, 68 
innuendo, 102 
insolvent, 76 
intention, 68, 101 
invitees, 125 

joint tortfeasors, 80, 145-146 
contribution, 145 
rule in Merryweather v. Nixan, 
146 

judicial acts, 91 
judicial remedies, 139 
“ King can do no wrong ”, 69 
landlord, 136 
Law of, 61-146 
leave and licence, 93, 108 
liability for acts of others (see 
Vicarious habilily), 79 
libel (see Defamation), 101-106 
licence, 109 
licensees, 125 
lunatic, 73, 74 
maintenance, 69, 117 
mEdfeasance, 69 
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Toi't— co7itd. 
malice, 68 

malicioTJs prosecution, 68, 99. 100 
ma'izsuetae naturae, 128, 129 
master (see Master and servant), 
81-87 

mayhem, 98 
meaning, 61 
menace, 67 
misfeasance, 69 
motive, 68 

natural and probable consequen¬ 
ces, 68 

necessity, 92, 109 

negligence (see Negligence),121- 
135 

newspaper, 106 
non-feasance, 69 
710VUS actus interveniens, 141 
nuisance (see Nuisance), 67, 135- 
137 

occupier, 136 
ouster, 110 

owner and independent contrac¬ 
tor (see Independent contrac¬ 
tor), 88 
parent, 75 

parties to (see Parties to tort), 69- 
78 

partners, 88 
passers-by, 128 
pajssing-off, 121 
patents, 118, 119 
permissive waste. 111, 137 
persons entering under contract, 
127 

prescription, 108 
principal and agent, ^80 
private nuisance, 135, 136 
privilege, 104 
public nuisance, 135 
public officials, 70 
quasi-judicial acts, 92 
ratification, 76, 79 
recaption, 110, 139 
re-entry on land, 109, 139 
relationship, 80 

remedies (see Remedies for tort), 
108, 137, 139-146 

remoteness of damage (see Re¬ 
moteness of damage), 67 
rescue cases, 66 

retaking of goods and chattels. 110^ 
139 

reversion. 111 
right of privacy, 113 
right of way, 113 
right to air and light, 112 
riSit io support, 112 
right to water, 112 


Tort— contd. 
scienti, 66 

seduction (see Seduction). 67, 100 
self-defence, 109, 139 
self-redress, 139 

servant (see Master and servant), 
81-87 

six carpenters’ case, 107 
slander (see Defamation), 67, 101- 
106 

slander of goods, 116 
slander of title, 69, 116 
slight harm, 94 
special property, 110 
specific restitution, 144 
spouse, 72 

statutory authority, 67, 137 
statutory duty, breach of, 66 
to goods, 106 
to land, 108, 113 

to nerson (see Torts to nerson), 
97-106 

to person and propei-ty, 121-138 
fraud (see Fraud), 137-138 
negligence ^ see Negligence) 
121-135 

nuisance isee Nuisance), 135- 
137 

tortum, 61 

trade competition, 65 
trade libel, 116 
trade mark 118 
trade name 113 
trade union 77 

trespass, {see Trespass), 106-115 
trespassers, liability to, 124 
ubi jus ibi remedinm, 64 
uizra vires, 76 
universal agent, 81 
vicarious liability {see Vicarious 
liability), 76, 79-96 
volentij meaning of, 66 
volenti non jit injziria, 66, 84, 93, 
101, 108 
exceptions, 66 
voluntary waste, 111 
waste, 67, 111 
wife, 72, 73, 104 
Tort and Contract, 62, 63 
Tort and Crime, 43 
Torts to person, 97-106 
assault, 97, 98 
defences, 9S 
definition, 97 
battery, 97 

defamation (see Dafamation), 

101-106 

false imprisonmeni. 93, 99 
definition, 98 
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Torts to person— contd, 

distinguished from malicious 
prosecution, 100 
essentials, 98, 99 

infringement of domestic rights 
(see Seduction), 100 
malicious prosecution, 68, 99, lOO 
distinguished from false im¬ 
prisonment, 100 
essentials, 99 

reasonable and probable cause, 
100 

seduction, 67, 100 
female children, 101 
marital rights, 100 
parental rights, 100 
rights to services of servant, 101 
volenti non fit injuria, 101 
Torts to nerson and property (see 
Tort), m-ISS, 

Torts to property, 106-121 
champerty, 117 
conspiracy, 67, 69, 118 
conversion, 113 
copyright, 118 

easements (see Easements), 111- 
113 

maintenance, 69, 117 
passing-off, 121 
patents, 118 
slander of goods, 116 
slander of title, 69, 116 
trade libel, 116 
trade mark, 118 
trade name, 118 
trespass (see Trespass), 106-115 
Tortum, 61 
Trade libel, 116 
Trade mark, 118 
Trade name, 118 
Trade Unions, 77 

Transfer of decree to another Court 
for execution, 53 
Trespass, 106-115 
ah initio, 107 
abating a nuisance. 110 
act of necessity, 92, 109 
section, 108 
air, 110 

authority of law, 108 
conversion (sec Conversion), 113- 
115 

copyrij^t, 118, 119 
detinue, 116 
dispossession, 110 
distress, 109, 115, 139 
distress damage feasant, 109, 139 
easement (see Easement), 111- 
113 


Trespass—coitic'. 
execution of legal process, 108 
forcibly defend, 108 
forcibly eject, 108 
mjurles to reversion, 111 
justification (see Defences lo tres¬ 
pass), 108-110 

leave and licence, 93, 108 
legal process, 108 
licence, 109 
xiecessity, 92, 109 
ouster, 110 
passing ofi, 121 
patents, 118, 119 
permissive waste, 111, 137 
prescription, 108 
re-entry on land, 109, 139 
remedies, 108 

re-taking of goods and chattels, 
110, 1S9 
reversion, 111 
self-defence, 109, 139 
six carpenters’ case, 107 
slander of goods, 116 
slander of title, 69, 116 
special property, 110 
to goods, 108 
to &nd, 106, 113 
actionable per se, 106, 107 
illustration, 107 

to person (see Torts to person), 
97-106 

trade hbel, 116 
trade mark, 118 
trade name, 118 
volenti non fi,t ^7ljuna, 108 
voluntary waste. 111 
waste, 67, 111 
permissive. 111, 137 
voluntai^i 111 
Trial of actions, 41-45 
affidavits, 41 

appearance at hearing, 41 
costs (see Costs), 43 
cross-examination, 43 
defendant appears, 41 
defendant does not appear, 41 
discovery, 41 

documentary evidence, 42 
evidence, 42 
ex-parte decree, 41 
examination-in-chief, 42 
hearing, 41 

in absence of defendant, 41^ 
institution of suits (see Institution 
of suits), 39 
issues, 41 
judgment, 43 
definition, 43 
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Trial of actions—contd. 
oral evidence, 42 
re-examination, 43 
right to begin, 42 
secondary evidence, 42 
'iy]3es of agent, 81 
Types of damage, 139 
witnesses, 42, 43 
cross-examination, 43 
examination-in-chief, 42 
re-examination, 43 
written statement of defence, 41 

U 

Ubi jus ibi remedium, 64 
Ultra vires 
corporations, 76, 79 
delegation of legislation, 38 
Umpire, 59, 60 
Unattachable property, 49 
Under-valued suit, 39 
Union, 18 

Union Legislature, 20 
Union List, 22 
Universal agent, 81 
Universal custom, 7 
Unlav/ful Combination, 119 
Unsafe machinery, 85 
Unwritten law, 5 
Usage, 9-11 

V 

Valuation of suit, 39 
over-valued, 39 
under-valued, 39 
Vicarious liability, 76, 79-96 
abetment, 89 
doctrine of, 79 
essentials of, 79 
ratification, 76, 79 
relationship, 80 

agent and principal, 80 
company and directoris, 89 
directors and comnany, 89 
guardian and ward, 89 
independent contractor and 
owner (see Independent con¬ 
tractor), 88 


Vicarious liability— contd. 

master and servant (see Master 
and servEint), 81-87 
owner and independent contrac¬ 
tor (see Independent contrac¬ 
tor) , 80 
partners, 88 
principal and agent, 80 
servant and master (see Master 
and servant), 81 
w’^ard and guardian, 89 
Vis major, 123 
Volenti, meaning of, SB 
Vole^iti non fit injuria, 68, 84, 93, 101, 
lOS. 

exceptions, 66 
Voluntary waste, 111 

W 

Wages of labourers. Attachment of, 
50 

Waiver, 95 

Wanton act of servant, 82 
Waste, 67, 111 
permissive, 111, 137 
voluntary. 111 

Wearing apparel, Attachment of, 49 
What is Custom, 7 
What is Law, 1 
Wife, 72, 73, 104 
Wild beast theory, 323 
Wilful act of servant, 82 
Witnesses, 42, 43 
cross-examination, 43 
examination-in-chief, 42 
re-examination, 43 
Woman's arrest in execution, 49 
Workmen’s Compen^tion Act, 87 
Written law, 5 

'Written statement of defence, 41 
Wrongs to Easements and Natural 
Rights (see Easements), 111-113 

Y 

Yajnavalkya, 12 



